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CONCLUSION OF CONSIDERATION OF FIRST 
CONSERVING PRINCIPLE OF PROCEDURE— 
DISTINCTION BETWEEN MANDATORY AND 
STATUTORY RECORD. 





Before leaving the first of what we have 
conceived as conserving principles of proced- 
ure, to-wit: that written pleadings and a 
record are absolutely essential to establish ap- 
pellate jurisdiction (65 Cent. L. J. 77), we 
wish to call attention to a case which had 
been so recently decided that we had no re- 
port of it when writing our first editorial upon 
the subject. The case we refer to is that of 
Pennowfski v. Coerver, 103 S. W. Rep. 542. 
The opinion of the Missouri Supreme Court 
by Judge Lamm is so short that we give it in 
the main: 

‘*This was a suit in common form in eject- 
ment, in the Cape Girardeau court of common 
pleas, to recover possession of parts of two 
lots ‘in range D’ in the city of Cape Girar- 


deau, 43 feet front by 168 feet in depth, de- 


scribed by metes and bounds. Ouster is laid 
as of the 29th of August, 1901. The answer 
raised legal defense only, to-wit: A general 
denial; a plea of defendant's right to posses- 


sion under a lease from a landlord’ who was 


plaintiff’s grantor, and hence the common ! 


source of title; and full performance of the 
terms of the lease on defendant’s part. The 
replication was a general denial. At a trial 
to a jury, semble, the verdict was in favor of 
plaintiff, and defendant ostensibly appealed ; 
but through inadvertence he has made it im- 
possible for us to consider his appeal, and it 
must be dismissed for reasons. For instance: 
(1) Because (imprimis) there is here no cer- 
tified copy of the record entry of the judg- 
ment appealed from, ‘showing the term and 
day of the term, month and year upon which 
the same shall have been rendered, together 
with the order granting the appeal,’ as re- 
quired by section 813, Rev. St. 1899 [Ann. 
St. 1906, p. 783]. Nor is there here in lieu 
thereof, any perfect transcript or abstract 
showing any judgment whatever or order 
granting an appeal. (2) Because other nec- 





essary record entries are absent, in that there 
is no record entry abstracted showing a mo- 
tion for a new trial filed at a given date and a 
given term, in that there is no record entry 
abstracted showing such motion overruled, in 
that the abstract shows the bill of exceptions 
was filed in vacation, and there is no record 
entry showing that time was given to file said 
bill of exceptions. These things each and all 
do appear in the bill of exceptions; but a bill 
of exceptions is settled and filed, in natural 
sequence, after the foregoing things are spread 
of record in the record proper. Its office is 
to make what was not of record a part of the 
record. It is evidence of nothing except 
what belongs in it, even after it is vitalized 
by being allowed, signed, and filed. A bill 
of exceptions is, what its very name imports, 
a receptacle for exceptions, and is nota fit 
legal vessel to hold matter belonging to the 
record proper. Hence a recital in such bill 
cannot be held evidence of such matter, sec- 
undum artem. Bick v. Williams, 181 Mo. 
526, 80S. W. Rep. 885; State v. Ryan, 120 
Mo. 88, 22 S. W, Rep. 486, 25S. W. Rep. 
351; Webster County v. Cunningham, 101 
Mo. 642, 14S. W. Rep. 625; Western Stor- 
age & Wareliouse Co. y. Glasner, 150 Mo. 
426, 52 S. W. Rep. 237, and cases cited; 
Butler County v, Graddy, 152 Mo. 441, 54 
S. W. Rep. 219; Hogan v. Hinchey, 195 Mo. 
533, 94S. W. Rep. 522; Harding v. Bedoll 
(not yet officially reported) 100 S. W. Rep. 
638; Greenwood v. Parlan & Orendorff Co., 
98 Mo: App. 407, 72S. W. ‘Rep. 138; sec- 
tion 728, Rev. St. 1899 [Ann. St. 1906, p. 
720}. See, generally, authorities collated by 
the learned annotator in Ann. St. 1906, p. 
784 et seq: With patience, line upon line, and 
precept upon precept, we have steadily point- 
ed out what the ‘record proper’ is, and the 
mandatory requirements of statutes and of 
appellate rules calling for an abstract of the 
record proper, as such. Over and over again 
it has been pointed out that no part or parcel 
of the record proper has .lot or place in the 
bill of exceptions; and if put into such bill, 
and left out of the abstract of the record 
proper, it is a fatalinfirmity. In saying so, 
our yea has been yea, our nay, nay, to the 
crossing of a ‘t’ and the dotting of an ‘i.’ 
Peradventure, by continued iteration and re- 
iteration, this bread cast upon the waters will 
return to us in many days in the form of 
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orderly obedience to positive law, so that the 
unhappy result to our brethren of the bar of 
a case riding off on anything short of its mer- 
its will come to an end, or grow small by 
degrees.’’ 
Judge Lamm wonders why so oft-repeated 
a rule does not get into the heads of the law- 
yers, so that they may understand it, and 
not be so frequently turned down in the su- 
preme court. There are several reasons for 
this. One is, that the distinctions between 
the two records are not made a part of the 
legal training at the law schools, because the 
learned professors say that procedure is a 
local matter and need not be taught. There 
never was agreater mistake. Another reason 
is that our lawyers of the day are case lawyers 
and fundamental principles concern a vast 
majority of them so little that they have not 
marked the distinctions so pointedly as to 
realize that the record proper, or as Mr. 
Hughes calls it in his work on Procedure, 
‘‘the mandatory record,’* has a particular 
function separate and apart from the statutory 
record which only becomes a part of the record 
when objections are made to the proceedings 
in process of trial and the judge who heard 
the case has put his seal of approval upon it. 
It is true that the Missouri Supreme Court 
has, as Judge Lamm says, reiterated the rule 
in its opinions, and yet, the Missouri Su- 
preme Court has not always been as con- 
sistent as might be inferred from the re- 
marks of the learned judge. Missouri, while 
reiterating opinions such as that of Judge 
Lamm, above quoted, nevertheless, has on 
former occasions strayed away into the fields 
of uncertainty and held that the pleadings 
may be disregarded and a case made upon 
the evidence and instructions. New York, 
Indiana, Illinois and Colorado, have also con- 
spicuously followed this heresy. It must be 
clearly apparent that if such a rule should ob- 
tain, as that the pleadings may be disregarded 
and a case made upon the evidence and in- 
structions alone, then it must be as plain as 
day that the record proper would have no 
office on appeal and only the bill of exceptions 
or the statutory record would be required to 
be reviewed. So that, if there is not always 
a clear view on the part of the Missouri at- 
torneys as to a distinction, and the importance 
of such deduction, that is between the record 
proper or mandatory record, the lawyer is 





not always to blame, for the decisions of the 
Missouri Supreme Court are confusing. 

We fully agree with Judge Lamm as to the 
necessity of clearly defining the two records. 
The importance of impressing upon the minds 
of law students the necessity of getting a full 
and comprehensive grasp of the conserving 
principles of procedure could not be more 
deeply impressed than has been done by 
Judge Lamm in the above case. 








NOTES OF IMPORTANT DECISIONS. 





TRIAL AND PROCEDURE — CHALLENGE OF 
TRIAL JUDGE FOR PREJUDICE.—It is said that 
in some of the hill counties of Kentucky a trial 
judge, because of the excessive prevalence of 
family feuds, could hardly try one-half of the 
cases coming before him if prejudice existing be- 
tween the court or his family and the plaintiff or 
defendant and their families would be suffi- 
cient to disbar him. So it is therefore that 
we find a trial judge of Breathitt county in the 
recent case of Hargis v. Marcum, 103 8. W. Rep. 
346, holding an affidavit charging him with 
prejudice and setting forth the facts from which 
it is supposed the judge must have cherished a 
prejudice against the moving party, himself de- 
ciding in his own favor that he has no prejudice 
and will give the complaining party a fair trial. 

In the principal case which was a suit by Abrelia 
Marcum, widow of James Marcum, against James 
Hargis, et. al. for procuring the shooting of 
her husband, two of the principal families whose 
names have become famous in the feud history of 
Kentucky, it appeared that James Hargis and the 
presiding judge, Hon. J. M. Benton, were them- 
selves enemies. The defendant, James Hargis, 
therefore, filed an affidavit in which he charged 
that the presiding judge was personally hostile 
tohim; that this hostility grew out of a busi- 
ness transaction in 1897, in which defendant 
Hargis claimed he had not been treated fairly, 
from which time neither party had spoken to the 
other and each had continually avoided the other. 
It was further alleged that although members of 
the same political party, they were political ene- 
mies, the defendant having as leader of the 
Democratic forces of Breathitt county led the 
fight on every ambitious move of the presid- 
ing judge, and on one occasion when Judge Nel- 
son was running for the Democratic nomination 
for the court of appeals, the defendant, Hargis, 
was said to have defeated him, whereupon Judge 
Nelson is alleged to have remarked, ‘‘that he would 
rather bave the friendship of one gentleman than 
twenty toughs.”’ meaning the defendant James 
Hargis and the delegates from Breathitt county ; 
and, it was further alleged that the defendant 
James Hargis opposed the said judge as actual or 
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prospective candidate for the office of judge of 
the court of appeals, and announced such opposi- 
tion to be on the sole ground of the existing and 
continued state of hostile feeling between the 
said judge and this defendant James Hargis, and 
this fact was communicated and made known to 
the said judge. In overruling the motion, the 
circuit court entered this order: ‘Being of the 
opinion that the facts stated in the affidavit filed 
herein would not be sufficient, if true, to make it 
improper for the regular judge of this court to 
try the motion for a change of venue, I decline to 
vacate the bench. I desire to state, however, 
that if the statements contained in said affidavits 
were true, or if I believed that the defendants 
really believed them to be true, I would vacate 
the bench, notwithstanding my opinion that the 
affidavit is insufficient. If I were conscious of 
the existence of any feeling, faets, or conditions 
that would cause me to be inclined to favor one 
side over the other ia this case, or that would 
cause me to desire to see one side succeed over 
the other, I would, of my own motion, decline to 
try the case.”* 

The court of appeals sustains the trial judge in 
his refusal to vacate the bench saying: ‘It will 
be observed that the affidavit’ states no facts 
showing grounds of objection to the regular 
judge, except on the part of James Hargis, and, 
while it is stated in the affidavit that the judge is 


_ personally hostile to James Hargis, no facts are 


stated evidencing such hostility on the part of 
the judge. The affidavit shows that James Har- 
gis had said that the judge had treated him 
badly in a business transaction, and that he did 
not want to have anything more to do with him; 
but it does not show that the judge had said 
anything, and, while Hargis felt this way toward 
the judge, he may have supposed that they 
avoided each other in social and business matters, 
when the result was wholly due to his own con- 
duct. As to what occurred at Paintsville, the 
fact that Judge Benton referred to those who had 
interrupted him while attempting to address the 
convention, and spoke of them as toughs, would 
not be any ground for his leaving the bench in a 
case in which one of these parties was interested. 
The affidavit shows that James Hargis opposed 
the judge as a prospective candidate for judge of 
the court of appeals, but it does not show that 
the judge said or did anything that would make 
it improper for him to preside in a case in which 
James Hargis was interested. None of the mat- 


ters referred to had any connectlon with the case - 


on trial. ‘here were no facts stated to show that 
the judge would not afford Hargis a fair trial. If 
the affidavit had disclosed facts showing hostility 
on the part of the judge to Hargis as to the mat- 
ter on trial, or expressions by the judge of opin- 
ion as to the merits of the case, or conduct nega- 
tiving impartiality on his part, or tending to do 
so, a different question would be presented. In 
criminal cases the rule has been applied more 
liberally thanin civil cases, for the reason that in 





a criminal case there are many rulings of the 
circuit judge, as on motions for new trial, objec- 
tions to the panel, motions to set aside the indict- 
ment, and the like, which are not subject to review 
by thiscourt. In civil cases it is provided by the 
code that no judgment shall be reversed for any 
error which did not affect the substantial rights 
of the appellant.”’ 

We are not so sure but the court of appeals has 
established a bad precedent in this case. A trial 
judge cannot be too sensitive of motions charging 
him with prejudice, and as the law does not per- 
mit the facts alleged to be contested, but to be 
taken as true, the trial judge should not be. too 
jealous of his prerogative. but in the interest of 
justice and in recognition of a proper sense of pro- 
priety, should vacate the bench or grant a change 
of venue. The hand that holds the scales of jus- 
tice should not tremble with any personal feel- 
ings throbbing in the breast of the judge against 
any of the parties to a suit before him. 








PUBLICUM BONUM PRIVATE EST 
PREFERENDUM.* 





III. 

The tendency in legislation of every opin- 
ion to become a law reminds one of a similar — 
tendency in medicine where, practically speak- 
ing, as advocated by the profession, the muz- 
zling and disinfecting of every aperture in the 
human system will protect and immune the in- 
dividual from the death dealing bacteria ; 
so in the domain of law popniar opinion 
seems to believe that legislation can remedy 
all the social and economic evils by muzzling 
as much as possible the free action of the in- 
dividual. The original cause for these con- 
ditions in legislation may have been brought 
about by the individual himself for, when he 
became an economic factor, he demanded and 
insisted upon his pound of flesh, irrespective 
of fundamentally guaranteed principles, of 
the rights of others, of the legality of his con- 
tract, or the justice of his claim, and the con- 
sequences, following this source of develop- 
ment, was the creation of combinations for 
the purpose of creating a system of advan- 
tage-taking to be exercised upon every occas- 
ion and upon the slightest provocation, irre- 
spective of moral principles and with little 
respect for legal principles, and the creation 


of a system of favoritism, 7. e., on the theory, 


I will favor you to the exclusion of all your 


* The discussion of this subject was commenced in 
our issue of August 2, 65 Cent. L. J. 79. 
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competitors, if you will favor me to the ex- 
clusion of ali my competitors, and the party 
having the advantage of the situation would 
say, if you cannot exclude all my competit- 
ors then let them share in my expenses to 
you. Every device and scheme that human 
ingenuity can invent to evade the law is re- 
sorted to in order to attain the ends desired. 
The question of sentiment or fair and just 
competition is barred from consideration. It 
is the financially strong against the weak with 
the stronger growing stronger by the 
gradual annihilation of competition. It is 
the crass-expression of the law of self-preser- 
vation, irrespective of any moral or divine 
law, and with just enough regard for human 
law to keep within its limits, thus render- 
ing the doctrine, so appropriately revived 
by President Roosevelt, to give every one a 
square deal, which is so essential to the spirit 
of our institutions. The doctrine of equal 
right ougbt not only to belong to the domain 
of law, but also to the domain of economics. 
This growing inequality between corporate 
interests and individual interests, between 
publie rights and individual rights, and this 
unjust discrimination has undoubtedly given 
impetus to the tendency to make every opin- 
ion become a law. The question now is, how, 
under the broad interpretation given to the 
police power, this dominant opinion may find 
its true legislative expression through the peo- 
ple’s representatives? It is evident that 
where persons make politics a business to 
futher their own interests, and the interests 
of certain classes and cliques, and for that 
purpose they seek to control the legislative 
willand monopolize the dominant opinion in 
such a way that it does not find proper legislat- 
ive expression,some means ought to be devised 
by which the people’s will can find true legis- 
lative expression, for the people’s heart still 
yearns for the extended rights of the individ- 
ual as against those of the collective. In 
other words, can representatives, when in- 
structed by the people, be made legally re- 
sponsible, outside of the usual political reme- 
dies, for not obeying instructions of their 
constituents. In pondering over these ques- 


tions, two instances came to mind showing 


the conduct of representatives under such 
conditions. The first instance was at the 
national republican convention in Chicago 
which nominated President Garfield. In 


- which are purely political rights. 
amination of the various state constitutions, 





that convention a resolution was offered to 
make the delegates bind themselves to sup- 
port any nominee of the convention whoever 
he may be. A delegate from Virginia op- 
posed this resolution on the ground that he 
had to have further instructions from his con- 
stituents. The second instance was a case in- 
volving the election of a United States 
senator. In this case a state senator was in- 
structed by his constituents to vote for a 
certain man for United States senator, but 
failed todo so at the election—much to the 
dissatisfaction of his constituents. It was 
clearly demonstrated that in order to gain the 
favor of the political Sosses for the purpose of 
securing his election he had to pledge himself 
to their candidate and at their dictation he 
had to accept the instructions of his constitu- 
ents. When called to account by his consti- 
tuents he justified his conduct by maintain- 
ing that he was in the position of a general 
on the field of action where, like him, he must 
be allowed to use his own judgment and dis- 
cretion. Ordinari.y speaking this conduct 
may be characterized as a flagrant breach of 
trust. These cases are illustrative of the 
points in question. It is a well-known prin- 
ciple that over purely political questions 
courts have no jurisdiction, yet circumstances 
have arisen where courts have passed upon 
the right to assemble and the right of suffrage 
An ex- 


reveals that some of them contain a clause 
wherein the people are given a right to in- 
struct their representatives. But an exami- 
nation of the corresponding provisions in the 
United States constitution shows that no such 
clause is therein contained, and the provision 
reads as follows: ‘‘Congress shall make no 
law respecting an establishment «f religion, 
or prohibiting the free exercise thereof, or 
abridging the freedom of speech, or of the 
press ; or the right of the people peaveably to 
assemble, and to petition the government for 
a redress of grievances.’ As an illustration of 
the construction placed upon the right to 
assemble in its relation to the United States 
as well as to tlie states the court in United 
States v. Cruishank,? said: ‘The right of 
the people peaceably to assemble for the pur- 

1 Art. I, of the Amendment to the United States 


Constitution. 
2 92 U. S. 542. 
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pose of petitioning congress for a redress of 
grievances, or for anything else connected 
with the powers or the duties of the ‘national 
government is one attribute of national citi- 
zeuship, and, as such, under the protection 
of and guaranteed by the United States. The 
right existed long before the constitution. 
Tove amendment guaranteed the right only 
against congressional interference. It is not 
intended to limit the action of the state gov- 
ernments in respect to their own citizens, but 
to operate upon the national government 
only.’’ Now the provision in the state con- 
stitution of West Virginia wherein the right 
of the people is given to instruct their repre- 
sentatives, reads as follows: ‘The right of 
the people to assemble in a peaceable man- 
ner, to consult for the common good, to in- 
struct their representatives, or to apply 
for redress of grievances shall be held 
inviolate.’’? And in the constitution of 
Tennessee, it reads as follows: ‘*That the 
citizens havea right, in a peaceable man- 
ner, toassemble together for their common 
good, to instruct their representatives, and to 


apply to those invested with the power of- 


goverument for redress of grievances, or other 
proper purposes, by address or remons- 
trances.’’ Clauses of similar purport are 
found in the following state constitutions: 
Ark. I, 4; Cal. I, 10; Florida, Dec. Rights, 
11; Ill. 11,17; Ind. I, 31; Lowa, 1-20; 
Kan. Bill of Rights, 3; Maine 1,5; Mass. 
Part I, 19; Mich. XVIII, 10; Nev. 1-10; 
N. Car. 1-25; N. H. Part 1-22; N. J. 1-18; 
Ohio, 1-3; Oreg. 1-27; Vt. Part I, art. 29. 
A cursory search among digests has revealed 
no decisions upon this clause to instruct their 
representatives.‘ It is apparent then that no 
such circumstauces have arisen under this 
clause as to give jurisdiction to the courts, 
or, if such circumstances have arisen, politi- 
cal manipulations have been such as to pre- 
vent the question being reviewed, or the peo- 
ple have contented themselves with the po- 
litical remedy. 

Since the dominant opinion as expressed by 
the legislative will has been recognized by the 
court, and asin the case of Lochner v. New 
York,’ where the court said: ‘‘It is impos- 

3 Art. ITI. § 16. 

4 T have been hindered from making a thorough 
search upon this question for want of proper library 


facilities. 
5 197 U.S. 25. 


ageaaad 





sible for us to shut our eyes to the fact that 
many of the laws of this character, while 
passed under what is claimed to be the police 
power for the purpose of prohibiting the pub- 
lic health or welfare, are, in reality passed 
from other motives,’’ it is highly essential 
that where, on account of the representative 
violating the right of instruction, the domi- 
nant opinion of the people does not find 
proper legislative expression according to 
their instructions, and where the circum- 
stances are such that judicial jurisdiction can 
be had of the subject matter the representa- 
tive ought to be held legally responsible for a 
violation of the right. At first thought this may 
appear unnecessary for the reason that every 
representative is under a political and moral 
responsibility, but that does not compensate 
for the violation of rights; when we read 
about the disgusting proceedings on the part 
of the representatives of the people of Mon- 
tana in the election of Mr. Clark as United 
States senator, it is manifest that some pro- 
ceeding ought to be devised to hold the rep- 
resentatives legally responsible for their con- 
duct. Imf they had felt a legal responsibility, 
no such bare faced violation of the right of 
the people would have occurred—especially 
if they had received instructions in proper 
legal form which can be done in open conven- 
tion under proper written formality. The 
object is to get the true expression of the 
pevple’s will, not that of a political boss or 
clique. Unquestionably this would lessen the 
influence of the political boss or clique. It is 
true that it would be next to impossible for the 
people to give instructions upon all legislative 
measures, but upon all questions of vital im- 
portance and such that are apt to effect fun- 
damental principles, instructions might be 
given, so as to get the true and exact domi- 
nant opinion of the people, as they wish it, 
expressed in law. 

The provision contained inthe state consti- 


‘tutions where the people have the right to 


instruct their representatives is amenable to 
the construction of the courts on the ground 
that it is part of the fundamental law of the 
land, and therefore, in the event of a violation 
of that right by the represen‘ative under cir- 
cumstances whereby his constituents suffer 
a legal wrong, he might be made responsible. 
It will be contended that only a political 
wrong can arise under such circumstanves 
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and for that reason it is outside of the juris- 
diction of the court; but by analogy is this 
not equally true in cases of the violation 
of the right to assemble? In the latter 
case to bring the matter under the jur- 
isdiction of the court the violation must be 
the result of an assembly for unlawful pur- 
poses, but in the former case the violation is a 
breach of trust which may arise under circum- 
stances to bring it within the meaning of the 
law. The necessity of fixing a legal responsibil 
ity is manifest from the lack of feeling of re- 
sponsibility under such circumstances. In fact 
it may be unhesitatingly asserted that there is 
a general deterioration as to the feeling of re- 
sponsibility throughout the various callings in 
life, and it is only by a thorough awakening of 
this feeling t at a government of the people, 
by the people, and for the people, is secure. 

The object of this article has been to indi- 
cate that there are natural economic forces 
at work in the social organization by which 
new rights are created and, in order to meet 
the new conditions. legal principles and doc- 
trines are expanded, so that the rights of 
the collective are enlarged and the rights of 
the individual abridged through the expan- 
sion of the police power under the dominant 
opinion as legislatively expressed ; also to show 
the striving of the courts to harmonize the po- 
lice power with the fundamental principles of 
our government, and further to show the fix- 
ing of a legal responsibility whereby the 
dominant opinion can find a true legislat- 
ive expression in acco:dance with the wishes 
of the people. The legal theory of our govern- 
ment is the grandest on earth, but the prac- 
tical carrying out of this theory, on account of 
the natural forces at work in the social organi- 
zation, is lacking in consistency. 

Toled«w, O. FraNKLIN A. BEECHER. 








RIGHT OF COURT TO TAKE CASE FROM JURY. 





DOYLE v. ESCHEN. 





Court of Appeal, Third District, California, Feb. 21, 1907. 
Rehearing Denied by Supreme Court April 23, 1907. 


_ A motion for nonsuit being substantiallga demurrer 
to plaintiff’s testimony, and the court having no right 
to pass on the weightof the evidence, every fact 
plaintiff’s testimony proves or tends to prove must be 
taken by the court tobe proven, and in the strengest 
light against defendant. 





In an action for injury to plaintiff by falling into a 
vessel’s uncovered hatchway, left open by defendant 
stevedores, whether plaintiff was guilty of contribut- 
ory negligence held, under the evidence, a question 
for the jury. 


BuRNETT, J.: Thisisan action for damages. 
It was occasioned by respondent falling into the 
hold of a vessel through a ballast hatch in the 
lower deck. ‘This hatchway, it is claimed, with- 
out the knowledge of respondent and without no- 
tice to him, and when he had reason to believe 
and did believe it was closed, was left open and 
unprotected and without any lights about it, 
through the negligence of appellants, who were 
stevedores engaged in ballasting said vessel. De- 
fendants in their answer, either positively or on 
information and belief, denied the material alle- 
gations of the complaint, and alleged that ‘im- 
mediately after said hatch was uncovered and 
before said accident the employees of these de- 
fendants put a guard and fender around it and 
also placed lights near by it, which lights were 
burning at the time plaintiff fell into said batch.” 
The case was tried before ajury. A verdict in 
favor of plaintiff for $7,500 was rendered. De- 
fendants appealed from the judgment and the 
order denying their motion for a new trial, and 
also from an order refusing to strike from plaint- 
iff's memorandum of costs the item of $100, 
‘alleged legal percentage on the judgment in 
favor of plaintiff herein.*’ At the close of plaint 
iff's evidence, defendants moved for a non 
suit, whichwas denied. 

Among the reasons urged for reversal, appel- 
lants seem most confident of their contention that 
by reason of contributory negligence respondent 
was not entitled to relief, and that their motion 
for anonsuit should have been granted by the 
learned judge of the trial court. Asso often af- 
firmed by the higher courts, it is conceded that, 
‘when a given state of facts is such that reason- 
able men may fairly differ upon the question as 
to whether there was negligence or not, the de- 
terminstion of the matter is for the jury. Itis 
only where the facts are such that all reasonable 
men must draw the same conclusion from them 
that the ques ion of negligence is ever considered 
as one of law for the court.’’ Texas C. Ry. v. 
Gentry, 16 Sup. Ct. Rep. 1104, 163 U. 8. 353, 41 L. 
Ed. 186. And, furthermore, that usually the con- 
sideration of negligence, including ‘‘contributory 
negligence,’’ involves *‘a mixed question of law 
and fict. in which it devolves upon the 
court to say, as amatter of law, what is or 
amounts to negligence, and upon the jury to say 
as matter of fact whether or not in the particular 
case the facts in proof warrant the imputation of 
negligence. The court furnishes the standard. 
The jury adjusts the facts and pronounces them 
as up to or falling short of the requirements of 
the standard. When, however, the facts are 
clearly settled, and the course which common 
prudence dictates can be really discerned, the 
court should decide the case as matter of law.” 
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Van Praag vy. Gale, 107 Cal. 438, 40 Pac. Rep. 555; 
Shearman & Redfield on Negligence. § 26; Davis 
v. Pacific Power Co., 107 Cal. 575, 40 Pac. Rep. 
950, 48 Am. St. Rep. 156; Wahlgren v. Market St. 
Ry. Co., 132 Cal. 656, 62 Pac. Rep. 308, 64 Pac. 
Rep. 993. 

[t is also not controverted that the motion for a 
nonsuit is substantially a demurrer to the plaint- 
iff's evidence, and this being so, and the court 
having no right to pass upon the weight of evi- 
dence, every fact that plaintift’s evidence proves 
or tends to prove must be taken by the court to 
be proved. It must be taken in the strongest light 
as against the defendant (Purnell v. Raleigh & 
G. K. Co., 298. E. Rep. 953, 122 N. Car. 832), 
and ‘at the hearing of such motion the evidence 
should be interpreted most strongly against the 
defendant.’’ Wright v. Roseberry, 81 Cal. 87, 22 
Pac. Rep. 336; Warner v. Darrow, 91 Cal. 309, 27 
Pac. Rep. 737; Hanley v. Bridge Co., 127 Cal. 
236, 59 Pac. Rep. 577, 47 L. R. A. 697. 

It is only in comparatively rare cases when the 
court is justified in saying as a matter of law that 
a given state of facts constitutes contributory 
negligence and precludes the plaintiff from re- 
covery. Itis easy to formulate a rule of contrib- 
utory negligence, but it is much more difficult by 
that rnle to measure the facts and determine in- 
contestably the only conclusion warranted by the 
standard of ordinary prudence, caution, and dis- 
cretion. In the accidents. occasioned by persons 
passing over the tracks of steam railroads, in 
order to obviate the imputation of contributory 
negligenve, the concensus of the opinion of men 
of ordinary care and prudence has become crys- 
talized into the demand, recognized by all the 
courts, that the injured party must stop and look 
and listen before placing himself in a position of 
such manifest peril. But in the multifarious po- 
sitions of hazard involved in the varied pursuits 
and environments of modern civilization it is ap- 
parent that seldom can the law pres:ribe with 
precision what specific acts of omission or com- 
mission shall prevent the recovery of damages for 
injuries received. In most cases, under proper 
ii structions, the determination of the question 
should be left to the decision of a jury: 

In the present instance, considering the evi- 
dence most favorable to respondent. is it true 
that only one conclusion could’ be drawn by men 
of average caution and intellig nce? And is that 
irresistible conclusion to the effect that respond- 
ent was guilty of such contributory negligence as 
to preclude recovery, notwithstanding the negli- 
gence of defendants? It is so insisted by appel- 
lants. The plaintiff testified that for two weeks 
he had been engaged at work as foreman ship 
carpenter in coustructing and placing waterways 
in said vessel, as alleged in the complaint; that 
when he began his work, the hatchways were all 
covered by spiked plank; ‘‘that there were three 
decks on the vessel and four ballast hatches on 
each of the two lower decks and none on the upper 
deck, and these hatches were only used for bal- 


{ 





last; that during his work there the men and’ 
himself were accustomed daily to traverse the 
lower deck. walking over these batches. which 
were nailed down, and carrying timbers on their 
shoulders; ghat when he left at 12 o’clock, March 
18th, the trimming or ballast hatches were all 
covered up; that they worked upon theship with 
candle light and it was too dark to do without it; 
that when he came back from lunch about 1 
o’clock, he went down the forward hatch and 
then walked aft onthe lower deck; that he could 
not see much there, although there were a féw 
lights scattered around with the men working; 
he walked on the starboard side in the same di- 
rection in which he had been accustomed to walk 
for two weeks and he fell into the ballast hole, 
and there wasneither light, fender, guard, no 
rails there, and he could not see the hole in the 
darkness prevailing at the time; there ‘was no 
person there to warn him, he had not been 
warned, and he did not know the ballast hatch- 
way had been opened: and that was the first time 
it wasopen in two weeks. The hatch is only 
about three feet square. There was very little 
ballast in the hold at the time, but some came 
down upon him after he fell in. He knew the 
usual way of guarding hatchways. Some have 
ropes and stanchions; some have boxes put down . 
into these holes, so that the ballast can go through 
them when they are working, and when they are 
idle they have covers. They are supposed to be 
covered all the time. The baliast was thrown 
through the side port into the between decks and 
wheeled aft to the trimming hatch inthe middle 
deck and dumped into that and so went through 
the corresponding hatch of the lower deck into 
the hold of tae vessel. There was no cargo in 
the vessel andthe work kept the ec»al dust mov- 
ing all the time, especially on the lower deck.”’ 
In the cross-examination the additional circum- 
stances brought out which may be of some mo- 
ment are as follows: The ship was partially bal- 
lasted before it was brought to Spear Street 
Wharf where the accident occurred. Respondent 
did not know the ballasting was not completed 
at the time of the accident. ‘That earlier in the 
day he had seen on the ship Mr. McDonald, the 
foreman of defendants, but he had no conversation 
with him, and he could not say what Mr. McDonald 
w +s doing there. That he did not know of any other 
men on board exvept those in his employ. He 
Supposed McDonald was there to do ballasting, 
but be did not ask him and he did not take the 
trouble to go and see if the trimming hatch was 
open or shut. because he had no business to do so 
and because he knew the hatch was shut when 
he went to lunch. Itis usual to put a light at 
the hatch when it is opened np. If he had seen 
one, i would have been notice to him to look out 
that the hatch might be open; that when he 
came back from lunch, he saw them putting bal- 
last from the outside onto the between decks. It 
is piled up there, and then wheeled and thrown 
down the trimming hatch. He did not know how 
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much they had putin at that time. At the time 
he went down onto the lower deck he knew they 
were ballasting the ship, but took no pains to 
ascertain whether they were putting it throngh the 
center or the forward or the trimming hatch. 
and he did not hear any ballast dropping into the 
hol of the vessel. They would move the ballast 
with wh-elbarrows from the middle deck to the 
place on the lower deck where they wished to 
deposit in the hold. He did not see any wheel- 
barrows, nor any one near the ballast hoies. He 
di@ rot bave any candle with him. During the 
two weeks before the accident, the only holes on 
the lower deck were the main batch. The bulk 
of the ballast is putin through tue main ha'ch, 
only a small portion through the trimming 
hatch. In walking about on the lower deck you 
could see probably nine or ten feet in front of 
you, but where this trimming hatch was you 
could not see more than two feet. There were 
lights on the lower deck on the starboard side of 
the vessel put there by his men but not near the 
trimming batch. 

Io my judgment, the one circumstance lending 
some support to appellants’ contention and add- 
ing some plausibility to their argument is the ad- 
mission of respondent that, when he returned 
from lunch, he noticed the men engaged in the 
work of putting ballast into the ship. But the 
point at which they were loadieg was on the deck 
above and 40 or 50 feet away from the trimming 
hatch into which he fell. Besides, construing 
the testimony most favorably to respondent, it 
must be he!d that he had no knowledge or notice 
that they were using at that time any of the trim- 
ming hatches, or that the hatch in qnestion had 
been opened; and it must be conceded that 
neither guard, nor fender, nor light was placed 
about or near the opening to warn him of danger. 
Under the circumstances. keeping in view the 
fact that he had traversed this deck daily for two 
weeks, that his work called him there, that when 
he left for lunch the hatch was closed as it had 
been all the time for two weeks while he was at 
work, that he was without warning that it had 
been changed, and recalling his observation that, 
“when the trimming hatch is opened, it is cus- 
tomary to place afender and lights ab ut it to 
prevent accidents,’ can it be said that the law 
inexorab'y demands the conclusion that an ordi- 
narily prudent and cautious man would not have 
followed the course pursued by respondent in this 
particular instance? It involves a question, in my 
opinion, open to candid disputation. Concern- 
ing it. a difference of opinion among intelligent 
nen is justitied and to be expected. [t was proper 
to submit it to the jury. 

While each case, owing toits peculiar facts, is 
somewhat of a ‘law unto itself,” the higher 
courts with jealous care have guarded from un- 
warranted invasion the province of the jury to 
pass upon the question of contributory negligence 
where itis open to reasonable controversy. In 
Mosheuvel v. D strict of Columbia, 24 Sap. Ct. 





Rep. 57, 191 U. S. 247, 48 L. Ed. 170, the, facts - 


were these: ‘A water box was in the sidewalk 
at the bottom of three steps leading from plaint- 
iff’s house and there was no other placeof egress 
from the house to the street. The box was so 
situated about midway of the steps, that, in or- 
der to go from the lowest step to the sidewalk, it 
was necessary to go either to the right or the left, 
which it would have been safe to do, or to take a 
step longer than usual in order to step over the 
box and clear it. It was about four inches square, 
projecting irregularly above the level of the street, 
and was without covering of any kind. * * * 
It was in the same dangerous condition at the 
time of the beginning of plaintiff's occupancy of 
the house, about nine months before the accident, 
and so remained without change, and it was visi- 
ble from plaintiff's house. The plaintiff stumbled 
over it once before, and she usually went on ore 
side or the other, and not over the box, as she 
knew an unusally long stride was necessary. * * * 
She testified that from the time sbe left her door 
she had the box iu view a part of the time, and 
had it in mind all the time and remembered its 
dang~rous character, but on this occasion she at- 
tempted to step over it, did not take a sufficiently 
long step, and put her foot into the hole and was 
thrown, with the result that she suffered serious 
injury.’ The United States Supreme Court said 
that the question of contributory negligénce was 
one for the jury and not for the court. 

Van Praag v. Gale, 107 Cal. 438, 40 Pac. Rep. 
555. is another persuasive case. In the opinion 
the following facts are detailed, as shown by 
plaintiff's eVidence: ‘-For 10 years prior to 
March 1, 1893, the plaintiff had kept a cig ir store 
on tke west side of Polk street, between Sutter 
and Bush streets. Defendant for eight years had 
owned a building consisting of two stores north 
of and adjoining plaintiff's cigar store. The 
store of defendant next to plaimiff was a candy 
stere, and in front of it and close to the building 
defendant had trapdoors placed in tbe sidewalk 4 
feet wide by 4 feet, 4 1-2 inchesin length, which 
opened on hinges from the center; and when 
opened were turned back flat upon the sidewalk. 
A stairway led from the opening to the basement 
which was used by the tenants of defendant’s 
building. ‘The iceman usually camein the morn- 
ing at 7 o'clock, the ashman about 9 a. m., and 
the gasman at intervals, and these doors were 
open to give them access to the basement. The 
sidewalk was 15 feet wide, of which 11 feet were 
clear of the trapdoor. Plaintiff was entirely fa- 
miliar with the opening and had often been up 
and down the stairs, hud seen it daily for years, 
and had spoken to defendant about it being dan- 
gerous. The opening had no railing nor pro- 
tection around it. Onthe morning of March 1, 
1893, about 9 o’vlock, plaintiff being on the side- 
walk in front of his store, was called by Mr. 
Weinshenk, who kept a jewelry s ore next. north 


of the cindy store, and went to the jewelry store 
either over or past the trapdoors, which were 
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closed, talked with the jeweler a few minutes, 
during which interval the ashman came and one 
of the trapdoors was opened to admit him to the 
basement, and the plaintiff while returning south 
towards his store, thinking of what the jeweler 
had said to him and perhaps looking at a paper 
with some figures upon it, fell into the open- 
ing and was seriously injured. Plaintiff had seen 
the ashman drive up, but had not seen the trap- 
door opened.’’ Oursupreme court held it was a 
proper case to submit to the jury. 

If the law was properly declared in those two 
eases, then it cannot be held in the case at bar 
that the only reasonable con«lusion that can be 
drawn from the evidence is that respondent was 
guilty of contributory negligence. It is claimed 
by appellants that the Van Praag Case is an ex- 
treme one, but it has been quoted with approval 
by the supreme court in subsequent cases, and it 
is in line with many other decisions of different 
courts, among which may be cited the following: 
Muller v. Hale, 138 Cal. 163, 71 Pac. Rep. 81; 
Sellers v. Market St. Ry. Co., 139 Cal. 268, 72 
Pac. Rep. 1006; Woods v. City of Boston, 121 
Mass. 337; McGuire v. Spencer, 91 N. Y. 305, 43 
Am. Rep. 668; Lyman vy. Co. of Hampshire, 
140 Mass. 311, 3 N. E. Rep. 211; Engle v. Smith, 
82 Mich. J, 46 N. W. Rep. 21, 21 Am. St. Rep. 
549. 

It may be admitted that plaintiff's testimony 
was somewhat inconsistent, and portions of it 
seem absurd, but that was a consideration to be 
submitted to the jury, and it does not present a 
question of law to be determined by this court. 


Judicial Interference with Trial by Jury.—The 
most important feature of Magna Charta was the pro- 
tection of life, liberty, and preperty from arbitrary 
spoiliation, and that no freemen should be impris- 
oned, disseized of his freehold or liberties or free cus- 
toms or otherwise damaged or otherwise passed upon 
but by a judgment of his peers. This Magna Charta 
has been held up as the great bulwark of liberty and 
the principles were set forth in our Declaration of In- 
dependence of July 4, 1776, and one of the causes 
stated in the Declaration of Independence for separat- 
ing from the mother country was this: ‘‘For depriv- 
ing us in many eases of the benefit of trial by jury.” 
The right of trial by jury in the United States courts 
is secured by the seventh amendment to the Constitu- 
tion of the United States. Baylis v. The Travelers In- 
surance Company, 113 U. S. 321. Trial by jury in the 
United States court~ is secured,by Sec 21, Art. 1, of 
the Declaration of Rights, thus: ‘‘The right of trial 
by jury sball remain inviolate.” This is the provision 
contained in most state constitutions. Under the 
constitution and the statutes of Washington, for in- 
stance, the right of trial by jury is made too plain for 
argument, thus: (Secs. 610, 611) ‘All questions of 
law including the admissibility of testimony, the facts 
preliminary to such admission, and the construction 
of statutes and other writings, and other rules of evi- 
dence, are to be decided by the court, and all discus- 
sions of law addressed to it. All questions of fact 
other than those mentioned in the section preceding 
shall be decided by the jury, and all evidence thereon 
addressed to them.” 





The constitution and statutes are too plain for argu- 
ment that all questions of fact shall be tried by jury. 
Yet, notwithstanding the plain statutes, we find the 
courts taking cases from juries and passing upon the 
questions of fact in direct violation of the constitution 
of the state and the statutes of the state. It was suf- 
ficient in the days of our fathers to pledge each other 
their lives, their fortunes, and their sacred honor: yet 
almost every day in this beautiful land of ours the 
constitution of the state and the constitution of the 
United States are violated by some of the judges of 
the courts. Some of the judges of the courts havea 
contempt for trial by jury. A sentiment has grown 
up of unwritten law that the judges are not bound 
by the constitution and statutes to submit to juries all 
questions of fact. They make the statement in their 
decisions that whenever the facts are such that rea- 
sonable men would all agree the same way on the 
questions of fact that it is the duty of the court to 
take it from the jury and pass upon the facts. Ina 
recent case before the Supreme Court of Washington 
(Jones v. Moran Bros. Co., 88 Pac. Rep. 626), where a 
jury oftwelve men “‘having the minds of reasonable 
men” and exercising their judgment found a verdict 
of $8,000 in favor of the plaintiff, five of the judges of 
the supreme court “‘being men of reasonable minds,” 
decided that the first twelve men were not men of 
reasonable minds and set aside the verdict. Here 
was a case where twelve men composing the jury de- 
cided one way, and the trial court, obeying the consti- 
tution and the statutes, left the issues of fact to the 
twelve jurors, but the supreme court, with five of its 
justices, absolutely decided the facts contrary to the 
decision of the twelve men. 

The Supreme Court of Oregon,in the case of Sho- 
barth v. May, 40 Oreg. 68,66 Pac. Rep. 466, under a 
constitution exactly similar, says: ‘‘Under the con- 
stitution, article 1, section 17, Provided that the right 
of trial by jury in all civil cases shall remain inviolate, 
a defendant whose negligence is to be determined in 
an action for personal injuries is entitled to the ver- 
dict of a jury, although there may be no conflict in 
the testimony.” This is a remarkable statement to 
lay down in the law that a defendant under all cir- 
cumstances may have a trial by jury, but the plaintiff 
cannot have trial by jury in all cases. 1t upsets the 
doctrine that “sauce for the goose is sauce for the 
gander.”’ The whole principle of taking a case 
from the jury under the constitution of any state 
is entirely wrong. It never was intended that 
the defendant should have a preference in the admin- 
istration of the law. The defendant has no more’ 
right than tbe plaintiff under the constitution and 
statute of the state to have the jury pass upon his 
case. 

It is not forthe court to instruct the jury what 
facts constitute negligence. Williams v. Town of 
Clinton, 28 Conn. 264; Pennsylvania Co. v. Conlin, 10 
Ill. 93; Meyersv. Ind. & St. Louis Ry. Co., 113 IIl. 
386; Sabine & E. T. R. Co. v. Hanks, 21 S. W. Rep. 
947; Gulf, C.& 8. F. Ry. Co. v. Schrader, 88 Tex. 152; 
Cal. & H. & B. A. Ry. Co. v. Harris, 36 S. W. Rep. 
776; Fisher v. Cook, 185 Ill. 280; Baltimore v. Morgel- 
efaki, 75 Md. 482; Gordon v. Cummings, 152 Mass. 
513; Birneberg vy. Shwab, 56 Minn. 495; Mullaney v. 
Spence, 15 Abbott’s Prac. 319; Dawson v. Sloane, 100 
N. Y. 620; Morrison y. Met. Tel. & Tel. Co., 25 N. ¥ 
Supp. 257; Sunderlin v. Hollister, 88 N. Y. Supp. 682; 
Delory v. Canny, 144 Mass. 445; Maurran v. Siemert 
71 Mo.101. By an examination of the above and 
foregoing cases, all of which are directly in point 
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will be seen that in none of the cases did the court 
decide as a matter of law that the defendant was 
guilty of negligence, but left the matter entirely to the 
jury. 

We call attention to the case of Penn. Canal Co. v. 
Bentley, 66 Pa. 30; also Davis v. UtahS. R. Co., 3 
Utah, 218; also Central Branch Union Pacific R. R. Co. 
v. Hotham, 22 Kan. 41. “Although the facts are undis- 
puted, it is for the jury and not for the judge to de- 
termine whether or not proper care was used and 
whether they can establish negligence.’”? Ohio & M. 
Ry. Co. v. Collarr, 73 Ind. 261. 

The way the law is applied in these modern times 
the plaintiff is in about the same position as the Indian 
was with the white man in the selection of the turkey 
andthe buzzard. The white man stated to the Indian 

hat if the coin fell heads he took the turkey and if it 
fell tails the Indian took the buzzard; soin this case, 
if it falls heads the defendant has the matter submitted 
‘to the jury anda if it falls tails the plaintiff has no such 
privilege, and the plaintiff gets no turkey either way. 
There is nocase now, under weight of authority, 
where the plaintiff can have his case submitted to a 
jury because the court says to him that if he had car- 
ried a lantern and looked carefully where he put his 
feet, he would not have fallen into the hole in the side- 
walk, he would not have fallen into an elevator shaft, 
he would not have fallen into an open hatch, he would 
not have fallen througha bridge on the highway, and 
consequently he could not have been injured at all. 
The defendant has a right to have the matters referred 
to a jury to see whether his acts are negligent, but the 
plaintiff has no such right, although the statute and 
constitution have given itto him, because the courts 
have construed the statute and the constitution so that 
the plaintiff does not even appearineitherone. There 
is no turkey for him in the constitution and statute. 

Inviolability of Right to Trial by Jury.—‘“In 
all actions and suits at law where legal rights 
are involved, and the issues of fact are joined by the 
pleadings the plaintiff is entitled to trial by jury.” 
Andrew v. Pritchet, 66 N. Car. 387. A practice has 
grown up in nisi prius courts as well as appellate 
courts to have no hesitation in passing upon the ques- 
tion of fact as against the plaintiff in the case and de- 
priving him of the right of trial by jury. It is pro- 
vided in sec. 4994 B. C. (Wash.): ‘*All cases tried in 
the superior court with a jury in which the legal suffi- 
ciency of the evidence shall be challenged, and 
the court shall decide as a matter of law what 
verdict should be found, the court shall there- 
upon discharge the jury from further considera- 
tion of the case, and direct judgment to be entered in 
accordance with its decision.”” Several states have 
statutory provisions to this effect. We cannot but 
believe, however, that such a statute is unconstitu- 
tional and void under the constitution of every state. 
The legislature has no right toabolish trial by jury. 
State v. Ellis, 22 Wash. 129. 


In the case of Hanson v. Carlblom, 100 N. W. Rep. 


1084, it is said that atrial by the court agai:st the con- 
sent of the defendant presents a mis-trial, which re- 
quires a reversal of the judgment and a new trial. In 
the case of Lucas v. State, 105 N. W. Rep. 976, the 
court says: ‘The guarantee of the constitution pro- 
viding for a public trial by an impartial jury cannot 

be modified or limited by the legislature.” 
By examination of the case of Capital Traction Com- 
pany v. Hof, 174 U. S. 1, it will appear what is meant 
y atrial by jury as defined by the constitution, thus: 
al by ury, says the court,‘‘refers to the common law 





of England, the rules of which allow a re-examination 
only by a new trial granted by the trial court or when 
ordered by an appellate court for error in law.” 
There can be no decision or re-examination of the 
testimony according to the rules of common law and 
an appellate court can only order anew trial upon the 
weight of the testimony as there are no assignments 
of error on questions of law. If the appellate court 
thinks that the verdict of the jury is not supported by 
sufficient testimony, then a new trial is the only order 
that can constitutionally be made. 

It never was intended by any state that the court 
should usurp the power of the jury and pass on 
questions of fact. Many states have a statute which 
provides that “‘judges shall not charge juries with re- 
spect to matters of fact, nor comment thereon, but 
shall declare the law.’”? This was intended to take 
from the judges the right to pass upon questions of 
fact in jury trials. It never was intended to let the 
judges pass upon questions of fact in jury trials. 

Right of Juror to Weigh Evidence.—**The very es- 
sence of ‘trial by jury’ is the right of each juror to 
weigh the evidence for himself and in the exercise of 
his own reasoning faculties, determine whether or not 
the facts involved in the issue are proved.” State v. 
Intoxicating Liquors, 86 Me. 57. Whatis the.use of 
trial by jury unless the jurors can weigh the testi- 
mony and decide whether or not the facts involved in 
the issue are proved. Hodges v. Kimball, 104 Fed. 
Rep. 745; Howe v. Raymond, 74 Conn. 63; State v. 
Withrow, 133 Mo. 500. In the-case last cited the same 
rule is followed and it gives to the jury the exclusive 
right to pass upon all the facts, and that any legisla- 
tion to the contrary is in violation of the constitu- 
tion. Plimpton v. Town of Somerset, 33 Vt. 283. 
This whole question is fully discussed and authorities 
cited in Capital Traction Co. v. Hof, 174 U.S.1, supra. 
The court said: ‘*Each party (the losing party as 
well as the winning) has a right to legitimate trial by 
jury with all those safe-guards as understood when 
the constitution was adopted.” 

When the plaintiff introduces his testimony before 
the jury, he should know that as laid down in Capital 
Traction Co. v. Hof, supra, that ‘‘no facts tried by 
jury shall be otherwise re-examined in any court in 
the United States than according to the rules of the 
common law.” And according to the rules of the 
common law, if the testimony is not sufficient to sup- 
port the verdict, a new trial would have to be granted, 
thus: ‘*The only mode known to the common law to 
re-examine such testimony is the granting of & new 
trial by the court where the issue istried.’”?’ And 
again this court further says: ‘Now, according to 
the rules of the common law, the facts once tried are 
never re-examined unless the new trial is granted 
in the discretion of the court before which the suit is 
pending. This is theinvariable usage settled by the 
decisions of ages.” s 

Negligence is a question of fact, contributory negli- 
gence is a question of fact, and consequently under 
the decisions and under the constitution and statutes 
of every state, should be left to the jury. Townley v. 
C.M.& St. P. R. Co., 53 Wis. 626; Caples v. Orth, 61 
Wis. 531; Oneill v. Town of East Windsor, 63 Conn. 
150; Louisville, etc. v. Berry, 35 N. E. Rep. 563; Union 
Pacific R. R. v. Mortes, 89 Neb. 448; Chicago &i A. R. 
Co. v. Pennell, 94 Ill. 446; Penn. R. Co. v. Miller, 39 
C. C. A. 642. The trial judge cannot direct a verdict 
upon a plea of contributory negligence, but must sub- 
mit the issue to the jury. U.S. Leather Co. v. How- 


ell, 151 Fed. Rep. 444, 
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In the case of Baylis v. Traveler’s Ins. Co., 118 U. 
S. 316, the court says: ‘But without a waiver of trial 
by jury, by consent of the parties, the court errs, if it 
substitutes itself for the jury, in passing upon the ef- 
fect of the evidence, finds the facts involved in the 
issue and renders judgment thereon.” 

This statement is in harmony with all the authori- 
ties in England and America and in harmony with 
the coustitution and statutes of every state. What 
right under the constitution and statutes of any state 
has a court to take a case from the jury and pass fin- 
ally upon the facts introduced in evidence? 

Seattle, Wash. JOHN E. HUMPHRIES. 





BOOK REVIEWS. — 


BARGAR’S LAW AND CUSTOMS OF RIOT DUTY. 


A peculiar, interesting and certainly a much neg- 
lected title in the law is the subject of a splendid little 
volume by Byron L. Bargar, of the Columbus, Ohio, 
bar (retired) Lt. Col. of the Ohio National Guard. 
The title page discloses the purpose of the work to be 
a discussion of the law and customs of riot duty and 
to furnish a:guide for national guard officers and civil 
authorities with commentaries on federal aid. This 
purpose is more clearly expressed in the preface 
where the author gives the following account of the 
conditions surrounding the civilian soldier: “Itis 
probably true that riot service 1s the most distasteful 
duty which soldiers are called upon to perform. 
Furthermore, it is unfortunate that the first military 
force called on for this duty is composed of what may 
be termed amateur: soldiers. They have neither the 
sang-froid of the regular, which comes from famil- 
iarity with service, nor the independence of action, 
which comes from the fact that regulars do not take 
orders from civil officers. These cumulative disabili- 
ties have given citizens a dread of riot duty; and this 
fact is responsible fora part of the difficulty found in 
keeping the ranks of the national guard filled with 
good men. The militiamen feel the responsibility of 
their position as a reserve power of the state. But 
they are not always taught howto discharge this re- 
sponsibility. They acquire a distaste for riot duty be- 
cause they become confused as to the legal require- 
ments of that duty. They have not the slightest fear 
ofthe mob. They dread the law. They fear the law 
because they are uncertain of its protection; because 
to them it is vague, illy-defined and, gathered hastily 
from many sources, is inconsistent and contradic- 
tory. 

We believe the author of this excellent little volume 
is more than justified by the state of the law on the 
questions relating to riot duty and militia service, 
to take up the pen and define the rules and regu- 
lations of civilian military service and the extent of 
the personal liability involved in such service. Indeed 
we believe the author has performed a distinct public 
service in the preparation and publication of this 
work and that federal, state and municipal officials 
as well as members and officers of local militias will 
be placed under heavy obligations to the author for 


his clear, exhaustive yet succinct statements of the 
rules of law governing this important subject of law as’ 


well as his many practical suggestions for procedure 
under certain emergencies. 

Printed in one volume of 323 pages, bound in buck- 
ram, and published by the author. Selling agents: 
W. H. Anderson Co., Cincinnati, Ohio. 





BOOKS RECEIVED. 





‘A Code of Federal Procedure (superseding Desty’s 
Federal Procedure). Embodying Enactments of 
Congress, Constitutional Provisions, Established 
Principles, and Court Rules, in Force December 1, 
1906, and the Bankruptcy Act of 1898, with Amend- 
ments and Orders, Together with a Collection of 
Forms and Precedents. By Walter Malins Rose, 

_ Author of “‘Notes on United States Reports.” In 
Three Volumes. San Francisco. Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 
1907. Buckram. Review will follow. 


Problems of International Practice and Diplomacy, 
With Special Reference to The Hague Conferences 
and Conventions and other General International 
Agreements. By Sir Thomas Barclay, of Lincoln’s 
Inn, Barrister-at-Law. Boston, Mass., U. S. A. 
Boston Book Company. Review will follow. 








HUMOR OF THE LAW. 
She (thinking of her trousseau): This getting mar- 
ried is certainly a trial. 
He: Well, it isn’t half as bad as working out the 
sentence. 


. A story is told of the late John L. Toole, the com- 
edian, and Mr. Justice Hawkins, now Lord Brampton. 
They were at supper together discussing the events of 
the day. The judge incidentally mentioned that he in- 
tended, on the morrow, giving the man he had been 
trying, fifteen years, because he deserved it. As Toole 
was leaving he blandly inquired: “Oh, would you 
mind my calling at the newspaper offices and telling 
them about that fifteen years? It will be a tip for 
them—exclusive information, you know—and will do 
me no end of good with the press.” ‘‘Good God! 
No, sir,”? exclaimed the judge, who took the precau- 
tion of accompanying Toole to his hotel and seeing 
him safely to bed. 
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WEST VIRGINIA 





1. ADVERSE POSSESSION — Color of Title.—Where a 
vendee caused the land to be conveyed to a third person 


to secure an indebtedness, the deed was nevertheless, 


sufficient to constitute color of title to enable vendee to 
acquire title under the five year statute of limitations.— 
Kirby v. Hayden, Tex., 99S. W. Rep. 746. 

2. ADVERSE POSSESSION—Good Faith.—That plaintiff 
claiming title to land in controversy by adverse posses- 
sion did net begin suitto quiet her title at once after 
judgment against her in an action for broker’s services 
held insufficient to establish complainant’s want of good 
faith.—Laws v. Nea kirk, Colo., 88 Pac. Rep. 861. 

3. ALIENS — Effect of Naturalization of Parent.—An 
alién minor child who has never dwelt in the United 
States is not, when coming to join naturalized parent, 
exempt from Act March 8, 190%, ch. 1012, § 2,32 Stat. 1213 
[U. 8S. Comp. St. Supp. 1905, p. 274], debarring aliens from 
landing if afflicted with contagious disease on theory 
that she was invested with citizenship under Rev. St. U. 
8. § 2172 [U. S. Comp. St. 1901,p. $334|.—Zartarian v. Bill- 
ings, U. 8.8. C., 27 Sup. Ct. Rep. 182. 

4. APPEAL AND ERROR—Assignmentof Error.—Anas- 
signment of error is without merit where itis impossibie 
to determine it without searching the brief of evidence, 


which the supreme court will not do.—McFarland v.. 


Darien & W.R. Co., Ga., 568. E. Rep. 74. 


5. APPEAL AND ERROR—Assignment of Errcr.—An as- 
signment of error to a judgment passing on questions 
both of law and of fact, that the defendant assigns error 
generally on such judgment, cannot be considered — 
Marshall v. English-American Loan & Trust Co , Ga., 56 
S.E Rep. 449. 

6. APPEAL AND ERROR—Bill of Exceptions.—Failure 
of bill of exceptions on appeal to state in express terms 
that it contuins all the evidence will not prevent the ap- 
pellate court from determining the case on questions of 
fact.—Crowe v. Trickey, U. 8.8. C ,27 Sup. Ct. Rep. 275. 


7. ATTACHMENT—Claim of Third Party.—Where a claim 
is interposed toalevy of an attachment before judg- 
ment, the issue is whether the property levied on is the 
property of the claimant or of defendant in attachment. 
—W.B. Parham & Co. v. Potts-Thompson Liquor Co., 
Ga., 568. E. Rep. 460 


8. APPEAL AND ERROR—Finality of Decision Below.— 
Judgment of federal court after plaintiff had unsuc- 
cessfully moved to remand and elected to stand on his 
motion, that plaintiff take nothing by the suit, held final 
for purpose of appeal.—Wecker v. National Enameling & 
Stamping Co., U. 8.8. C.,27 Sup. Ct. Rep. 184. 


9. APPEAL AND ERROR—Going Outside the Record.— 
The court on appeal cannot assume that an amended in- 
struction was not taken out by the jury when it retired. 
—Cunningham v. Springer, U. S. 8. C., 27 Sup. Ct. Rep. 
301. 


10. APPEAL AND ERROR—Insufticient Presentation of 
Exceptions.— Exceptions are insufficiently presented on 
appeal where several are grouped together and referred 
to in the brief by number only, and no error is pointed 
out or suggested other than by a statement that they are 
relied upon and assigned for error.—Snipes v. Norfulk & 
Southern R. R., N. Car., 56 8S. E. Rep. 477. 


ll. APPEAL AND ERROR—Joint Judgment.—Where a 
joint judgment was rendered against two members of 
a firm on a firm debt, a writof error could not be main- 
tained by one of them alone in the absence of a sum- 
mons, severance, ora sufficient showing for the non- 
joinder of the other.—Port v. Schloss Bros. & Co., U.S. 
C. C. of App., Third Circuit, 149 Fed. Rep. 731. 





12. APPEAL AND ERROR—Judgment Rendered at Spe- 
cial Term —Where a record indicated that a judgment 
was rendered at a special term, but did not show the or- 
ganization ofthe court, northatthe special term was 
held in compliance with the statute, it did not disclose 
an appealable jadgment.—Tidmore Vv. Perritt, Ala., 42 So. 
Rep. 818. 

18. ASSIGNMENTS—Right of Action.—An assignee of a 
contract held entitled to sue thereon, regardless of the 
question of its negotiability.—Doyle v. Nesting, Colo., 85 
Pac. Rep. 862. 

14, BANKRUPTCY—A mendment.— Where an application 
to ameud a petition in bankruptcy was defective for 
failure to state the cause of the omission, time would 
be grunted to supply the defect.—Jn re Portner, U. 8. D. 
C., «. D. Pa., 149 Fed. Rep. 799. 


15. BANKRUPTCY—Appeal.- Where a decree rejected a 
claim for $30,000 which petitioner offered to prove against 
a bunkrupt’s estate, the remedy was by appeal under 
Bankr. Actand not by petition to revise.—Union Nat. 
Bank v. Neill, U. 8. C. C. of App., Fifth Circuit, 149 Fed. 
Rep. 720. 


16. BANKRUPTCr — Action Vending in State Court.— 
Where prior to bankruptcy proceedings suit was 
brought in a state court to recover specific personal 
property alleged to have been sold to the bankrupt un- 
der fraudulent representations, and was prosecuted to 
judgment in favor of the seller after bankruptcy had in- 
tervened, such judgment was conclusive on the trustee 
in so far as the specific property was concerned —iin- 
stroth Wagon Co. v. Ballew, U.S. C.C. of App., Fifth Cir- 
cuit, 149 Fed. Rep. 960. 


17. BANKRUPTCY—Acts of Bankruptey.—A petition in 
involuntary bankruptcy against acorporation, based on 
the giving of mortgages within four months, held insuf- 
ficient to show that the giving of such mortgages consti- 
tuted acts of bankruptcy under Bankr. Act July 1, 1898, 
ch. 541, § 3a (1) or (2), 30 Stat 546 [U. S. Comp. St. 1401, p. 
3422].—In re Flint Hill Stone & Construction Co., U.S. D. 
C., N. D. N. Y., 149 Fed. Rep. 1007. 


18. BANKRUPTCY—AC.s of Bankruptcy.—The execution 
of a chattel mortgage on the stock of goods held not 
to constitute an actof bankruptcy.—Martin v. Hulen & 
Co., U. 8. C. C. of App., Eighth Circuit, 149 Fed. Rep 982. 


19. BANKRUPTCY — Burden of Proving Claims.—The 
burden rests up: n one making claim against the 
estate ofabankrupt for salary under a contract to 
prove the contract, and thatthe services contracted for 
were fairly rendered, and, if he fails to do so, his claim 
cannot be allowed for the contract price, but only ona 
quantum meruit as to which the burden of proof also rests 
upon him.—Mason vy. St. Albans Furniture Co., U. S. D. 
C., D. Ver , 149 Fed. Rep. 898. 


20 BANKRUPTCY—False Oath.—Bankr. Act, ch. 541, § 
7, subd. 9, held not to provide immunity from prosecu- 
tion to a bankrupt for testifying falsely on an examina- 
tion to determine the truth of specifications filed against 
his discharge.—Edlestein v. United States, U. S. C.C. 
of App., Eighth Circuit, 149 Fed. Rep. 636. 


21. BANKRUPTCY—False Oath.—A false oath by a bank- 
rupt held insufficient to justify rejection of a proposed 
composition, where the proofs did not warrant a find- 
ing that the offense was committed “fraudulently” or 
“knowingly.’’—Jn re Cohen, U. 8. D.C.,W. D. N. Y., 149 
Fed. Rep. 908. 


22. BANKRUPTCY — Frandulent Conveyance.—A con- 
veyance of real estate in payment of a creditor held not 
fraudulent so as to constitute an act of bankruptcy.— 
Merchants’ Nat. Bank of Toledo v. Cole, U. 8S. C.C. of 
App., Sixth Circuit, 149 Fed. Rep. 708. 


23. BANKRUPTCY—Individual Assets.—Under Bankr. 
Act, ch. 541, § 5, subsecs. “f,” “g,” and “h,” the individ- 
ual assets of a bankrupt, who was a member of an insol- 
vent firm without assets, and which were insufticient to 
pay his individual creditors, held not applicable to debts 
of the firm.—Euclid Nat. Bank v. Union Trust & Deposit 
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Co., U.S C. C. of App., Fourth Circuit, 149 Fed. Rep. 
975. 

24. BANKRUPTCY — Limitations of Action.—The two 
years’ limitations precribed by Rev. St. U.S. § 5057, for 
suits between assign.e in bankruptcy and a person 
claiming an adverse interest, held not applicable to ad- 
verse cluims arising out of an equitable attachment and 
an assignment of a bankrupt’s interest under a testa- 
mentary trust.—Hammond v. Whittredge, U. S. 8.C., 
27 Sup. Ct. Rep. 396. 

25. BANKRUPTCY—Bu iness Conducted in Bankrupt’s 
Name.—.\n alleged bankrupt, who was the manager and 
apparent head of a store which was conducted in his 
name, cannot defeat bankruptcy proceedings: against 
him on the insolvency of ths concern on the ground that 
another wasthe real owner of the business and he was 
merely an employee, where such fact was not stated to 
nor known by the creditors.—Strellow v. Schloss, U. 8. 
D U.,M. D. Pa, 149 Fed. Rep. 907. 

26. BANKRUPTCY—Persons Engaged in Farming.—A 
married woman, to whom a farm was conveyed to place 
the same beyond the reach of her husband’s creditor’s, 
held not ‘‘a person engaged chiefly in farming or the til- 
lage of the soil,” within Bankr. Act, ch. 541, §4.—/n re 
Johnson, U. 8S. D.C., N. D. N. Y., 149 Fed. Rep. 864. 

27. BANKRUPTCY — Preferences.— The validity of all 
other claims against the bankrupt and wherein others 
have received voidable preferences cannot be litigated in 
a suitin a state court to avoid an alleged unlawful pref- 
erence —Kau Claire Nat. Bank v. Jackman, U.S. S8S.U., 
27 Sup. Ct. Rep. 391. 

28. BANKRUPTCY—Preferences.—A Dill of sale executed 
by a debtor to his creditor held void because giving a 
preference within Bankr. Act, ch. 541, §§ 60a, 60b.—W. B. 
Belknap & Co. v. Lyell, Miss., 42 So. Rep 799. 

29. BANKRUPTCY — Priority of Assigned Olaims for 
Wages.— Priority of payment of wages given by Bankr. 
Act, ch. 541, § 64, held to extend to claims assigned be- 
fore bankruptcy proceedings were begun.—Shropshire, 
Woodliff & Co. v. Bush U.S. 8. C., 27 Sup. Ct. Rep. 178. 

30. BANKRUPTCY—Traustee’s Own Claim.—A trustee in 
bankruptcy cannot fiie with himself proof of his own 
claim against the bankrupt estate, nordeliver such claim 
to his attorney to be filed with a referee.—J. B. Orcutt 
Co. v. Green, U.S. 8S. C., 27 Sup. Ut. Rep. 195. 

31. BANKS AND BANKING — Duties of Depositor.—De- 
positor examining passbook and vouchers together with 
its cashier who had forged checks held charged witn 
such knowledge as the cashier had in making the ex- 
amination.—First Nat. Bank v. Richmond Electric Co., 
Va., 56S. E. Rep. 152. 

32. BANKS AND BANKING—Duties of Directors.—It is 
incumbent upon the directors of a national bank in the 
exercise of ordinary prudence. and, asa part of their 
duty of general supervision, to cause an examination of 
the condition and resources of the bank to be made with 
reasonable frequency.—Rankin v. Cooper, U.S. C.C., S. 
D.N. Y., 149 Fed. Rep. 1610. 


33. BANKS AND BANKiNG—Recovery of Deposits.—No 
cause of action arises for the recovery of a demand bank 
deposit until demand for and refusal of payment has been 
made.—Clark’s Adm’r v. Farmers’ Nat. Bank of Rich 
mond, Ky ,99 8. W. Rep. 674. Ss 


34, BANKS AND BANKING —Reduction of Capital Stock.— 


» Stockholders of record ac the time of the reduction of 


the capital stock of a national bank held entitled to pro- 
ceeds of doubtful assets set apart under order of com 
troller of currency, to be charged off for the benefit of 
those who are then stockholders.—Jerome v. Cogswell, 
U.8.8.C.,27 Sup. Ct. Rep. 241. 


35. BANKS AND BANKING — Who are Stockho! -ers.— 
Pledgee of national bank stock, with power of sale, be- 
comes beneficial owner of such stock, subject *» the lia- 
bility of stockholder under'Rev. St.U.8&  5151[U.S. 
Comp. St. 1901, p. 3465], where after the dez «of pledgor 
it has the stock registered in name of 8~ employee and 
indorses on the note the supposed va‘ thereof.—Ohio 





Valley Nat. Bank v. Hulitt, U. 8. 8.C.,27 Sup. Ct. Rep, 
179. 

36. BILLS AND NOTES — Bona Fide Purchaser.—The 
ho.der of negotiable paper purchased for a considera 
tion before maturity held to have acquired a good title 
though he might heve had or acquired knowledge of 
facts sufficient to put an o’dinarily prudent man on in- 
quiry.—Union Nat Bank v. Neill, U. 8. C. OC. of App., 
Fifth Circuit, 149 Fed. Rep. 711. 

37. BILLS AND NoTs&s—Negotiability.—Under Nego- 
tiable Instrument Law, Laws 1897, p. 722, ch. 612, §§ 20, 22, 
held that an instrument that provides for the payment of 
money out of the profits on a certuin contract is not ne- 
gotiable.—Fulton v. Varney, 102N. Y. Supp. 603. 

38. BILLS AND NOTES—Notice of Nonpayment.— That 
a note is payable atthe bank of which the indorser is 
president and director does not dispense with the neces- 
sity of notice and protest.—Ennis v. Reynolds, Ga., 56 8S. 
E. Rep. 104. 

39. BRIDGES—Erection.—Where a town is authorized 
to build a bridge across a st>eam, it is its duty to build a 
more permanent and substantial structure than a pon- 
toon bridge.—Clay City v. Roberts, Ky, 99 S. W. Rep. 
651. 

40. BROKERS~Commissions.—A broker, who finds a 
person who takes an option on the purchase of certain 
mining property, cannot, where the owner dies be- 
fore the option expires, recover his agreed commis- 
sion from the administrator who afterwards sells the 
property .—Crowe v. Trickey, U.S. 8. C., 27 Sup. Ct. Rep. 
275. 

41. CANALS—Panama Canal Zone.—Oongress has power 
to construct the Panama Canal in territory acquired by 
Treaty Nov. 18, 1908, 33 Stat. 2234, with the republic of 
Panama.—Wiison v. Shaw, U. S. 8. C., 27 Sup. Ct. Rep. 
233. r 

42. CARRIERS — Authority of Station Agent.—That a 
station agent persuaded the consignee of freight to re- 
ceive goods in a damuged condition and pay the freight 
does not render the company liable for damages, when 
it would not otherwise be respunsible.—Southern Ry. 
Co. v. Gardner, Ga., 56 8. E. Rep. 454. 

43. CARRIERS—Failure to Put Passenger Off at Agreed 
Point.—Where a carrier agrees that a passenger may be 
put off at an intermediate point, and the servants of the 
carrier put the passenger off ata point not agreed on, 
the carrier is liable for at least nominal damages.—Wil- 
liamson v. Central of Georgia Ry. Co., Ga , 568. K. Rep. 
119. 

44. CARRIERS—Liability of Warehouseman.—Where a 
carrier deposits the goods carried in a warehouse for 
safe keeping, it incurs the liability of 4 warclouseman, 
and from that point of view the bill of lading is nego- 
tiable.—William T. Hurdie & Co. v. Vicksburg,8. &P. 
Ry. Co., La., 42 So. Rep. 793. 

45. CARRIERS—Negligence of Agent.—Carriers issuing 
bills of lading for receipts given by a compress company 
for cotton held liable for loss by fire by the negligence of 
the servants of the compress company.—Arthurv. Texas 
& V. Ry. Co., U. 8.8. C ,278up. Ct. Rep. 238. 


46. CARRIERS—Special Contracts. — Neither a ticket 
agent selling a ticket to a passenger nor a conductor 
taking up the ticket has authority to make a special con- 
tract tocarry the passenger on schedule time.—Gerardy 
v. Louisville & N.R. Co , 102 N. Y. Supp. 543. 


47. CARRIERS—W hat Constitutes Invitation to Alight. 
—Announcement of the next station by the porter ot a 
passenger train on the near approach thereto held not 
an invitation to a passenger to leave his seat and attempt 
to alight before the train actually stops.—Illinois Cent. 
R. Co. v. Warren, U.8.C.C. of App., Fifth Circuit, 149 
Fed. Rep 658. 


48. CERTIORARI—To Circuit Court of Appeals.—Certio- 
rari to circuit court of appeals will be allowed by su- 
preme court where importance of case demands it.— 
Montana Min. Co. v. 8t. Louis Min. & Mill. Co., U. 8. 8. 
C.,27 Sup. Ct Rep. 254 
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49. CLERKS OF SouRTs—Docket Fees. — Services of 
clerk in a federal court for recording abstracts of judg- 
ment held not covered by the docket fees prescribed by 
Rev. St. U. S., § 828, par. 10[U. S. Comp. St. 1901, p. 645], 
but separate charges therefor are just:fied by paragraph 
8 —United States v. Keatley, U. 8. S. C., 27 Sup. Ct. Rep. 
404. 

50. COLLIsI0N—Contribution Between Vessels in Fault. 
—Right of one or two vessels, both in fault for a collision, 
to enforce contribution, where it has paid the entire 
damage to the cargo, held not affected by provisions in 
the latter vesse.’s bill of lading giving her the benefit of 
insurance.—Erie R. Co. v. Erie & W. Transp. Co., U. 8S. 
8.C.,27Sup Ct. Rep. 246. 

51. COMMERCE — Interstate Shipment. — Intention of 
owners of interstate shipment to forward car from origi- 
nal point to another pvint in the same state, held not to 
make the shipment an interstate one which would ex- 
emptit from regulations of the state railroad commis 
sion.— Gulf, C. & 8. F. Ry. Co. v. State of Texas, U. 8. S. 
C.,27 Sup. Ct. Rep 360. 

52. CONSTITUTIONAL LAW—Bill of Rights in Philippine 
Islands.—Refusal of the Suoreme Court of the Philippine 
Islands on appeal in acriminal evse to consider objec- 
tion to sufficiency of complaint held not a conviction 
without due process of law,in violation of the Bill of 
Rights, set forth in Act of July 1, 1902, ch. 1449, 32 Stat. 
691, 692 [U. S. Comp. St. Supp. 1905, p. 391|.—Serra v. 
Mortiga, U. 8. 8. C., 27 Sup. Ct. Rep. 343. 


53. CONSTITUTIONAL Law—Due Process in Criminal 
Proceedings.—A public officer conv cted of embezzle- 
ment, who has had every opportunity to defend, held 
not denied due process of law because sentenced under 
Cr. Code Neb., § 124, which provides for fine in double 
the amount of embezzlement.—Coffey v Harlan County, 
U.S.S.C.,27 Sup. Ct. Rep. 305. 

54. CONSTITUTIONAL Law—Due Process of Law in Tax 
Proceedings.— Nonres‘dent owners of land within levee 
district created by Act Ark. Feb. 15, 1893. p. 31, held not 
denied equal protection of the laws because section 11 
of that act as amended in Act Ark. April 2, 1895, p. 88, § 
1, provides for constructive service by publication on 
nonresident owners as to unpaid levee taxes for four 
weeks only.—Ballard v. Hunter, U.8.S.C., 27 Sup. Ct. 
Rep. 261. 

55. CONSTITUTIONAL LAW—Fellow Servant Law.—Acts 
25th Leg., approved June 18, 1901 (Laws 1897, p. 14, ch. €), 
relating to recovery otf railroad employees for injuries 
through the negligence of fellow servants, held not in- 
valid as denying to a railroad the equal protection of the 
laws.—Missouri, K. & T. Ky. Co. of Texas v. Smith, Tex., 
99 3. W. Rep. 743. 


56. CONSTITUTIONAL LAW — Legislative Disposal of 
Public Lands. — The Montana legislature must act in 
subordination to the stute constitution in executing the 
authority intrusted by congress in Enabling Act Feb. 22, 
1889, ch. 180, § 17, 25 Stat. 676, granting public lands to the 
State for a normal school.— State vf Montana v. Rice, U. 
8. S.C.,27 Sup « t. Rep. 281. 


57. CONSTITUTIONAL LAW—Police. Power.—The trans- 
portation of deer raised on a private preserve is subordi- 
nate to the police power of the state.— Dieterich v. Fargo, 
102 N. Y. Sapp. 720. 


58. CONSTITUTIONAL Law — Regulating Admission to 
Places of Public Amusement.—Lessee in possession of 
race track held not denied equal protection of the laws 
by a statute compelling it to recognize its own tickets 
in the hands of persons not drunken or boisterous, or 
of improper character.—Western Turf Assn. v. Green- 
berg, U. 8S. S.C., 27 Sup. Ct. Rep. 384. 


59. CONSTITUTIONAL LAawW—Restrictions on Sheep Graz 
ing.—An owner of sheep held not deprived of property 
without due process of law by Rev. St. Idaho, §§ 1210, 
1211, authorizing damages for permitting his sheep to 
graze within two miles of a dwelling house.—Bacon v- 
Walker, U. 8. 8. C., 27 Sup. Ct. Rep. 289. 





60. CONSTITUTIONAL Law—Validity of Stock Transfer 
Tax —Adoption of the face value of shares as the basis of 
the tax on transfers imposed by Laws N Y. 1905, ch. 241, 
does not deprive the owners of property without due 
process of law.—People of State of New York v. Rear- 
don, U. 8. 8.C.,27 Sup Ct. Rep. 188. 

61. CONTRACTS — Compensation for Extra Work.—It 
being necessary in order to complete certain work to do 
other work not included in the contract, a contractor is 
entitled to additional compensation for whatever such 
extra work is reasonably worth. — Henderson-Boyd 
Lumber Co. v. Cook, Ala., 42 So. Rep. 838. 

62. CoPYRIGHTS—Infringement. — The showing on a 
motion fora preliminary injunction to restrain alleged 
infringement of complainant’s copyrighted directory 
held not to warrant the granting of such injunction, but 
snfticient to make it proper to require defendant to give 
a bond for the payment of any damages complainant 
might recover.—Guopsill v. C. E. Howe Co., U.38.C. C., E. 
D. Pa , 149 Fed. Rep. 905. 

63. CORPORATIONS—Authority of President to Borrow 
for Corporation.—A corporation held lable for money 
borrowed for it by its president, though it was not ap- 
plied to its use or benefit. -—N. H. Martin & Co. v. Logan, 
Ky., 99 8S. W. Rep. 648. 

64 CORPORATIONS—Ultra V res Act.—Merchandizing 
corporation held not estupped to dispute its power to 
guuranty certain notes wh ch evidenced the individual 
indebtedness of its president.—Kvans v. Johnson, U. S. 
C C. of App , Eighth C.rcuit, 169 Fed. Rep. 975. 

65. CRIMINAL TRIAL—Bill of Exceptions.—The certifi 
cate of the trial judge toa bill of exceptions cannot be 
amended in the supreme court by changing the date 
thereof to another date.—Jones v. State, Ga., 568. K. Rep. 
453. 

66. CRIMINAL LAaW—Decisions Reviewable.—Action of 
trial court in criminal prosecution in instructing verdict 
four defendant because evidence did not support the 
charge held not appealable.—state v. Ireland, Miss., 42 
So. Rep. 797. 


67. CRIMINAL TRIAL—Instructions Referring to Par- 
ticular Evidence.—Where the defense was insanity, and 
the state introduced an expert who testified that accused 
was of sound mind, it is error to instruct that “great re- 
respect is due the opinion of those skilled in such mat- 
ters and with reference to the phenomena of the human 
mind.” —Smith v. State, Ga., 56 8. KE. Rep. 116. 


68. CRIMINAL TRIAL—Plea of Former Jeopardy.—A 
plea of a former conviction cannot be sustained when it 
does not aver that the first conviction was by a court of 
competent j ivisdJiction.—Gregory v. State, Ala., 42 So. 
Rep. 829. 


69. CRIMINAL TRIAL—Suppression of Evidence.—On a 
prosecution for rape, it was held error to admit testi- 
mony thatdefendant’s brother took the girl from the 
state t» prevent her presence as a witness —Jeffries v. 
State, Miss.,42 S80. Rep 8vl. 

70. CUSTOMS AND USAGES — Bills of Lading — Under 
the custom of merchants, a bill of lading held not functus 
oficio when conveyed toa bank about -eveu mouths after 
the time it was issued as collateral security to secure a 
draft.—William T Hardie & Cov. v. Vicksburg, S. & P. Ry. 
Co., La., 42 So. Rep. 793. 


71. DaMaGES—Failure to Let Passenger Off at Agreed 
Point.—Where a carrier is liable toa passenger b -cause 
left atthe wrong station, if thejbreach of duty results 
only in frigh:, unattended by any physical injury, the 
carr er is not liable.—Willsumson v. Central of Georgia 
Ry. Cuo., Ga.,568 E. Rep. 119. 

72 DaMAGES—Mortality Table -.—Mortality tables held 
admissible in action for injuries caused by falling on de- 
fective sidewalk.—Hudd v.City of Tacoma, Wash., 88 
Pac. Rep 842. 

73. DEaATH—Burden of Proving Negligence —In an ac- 
tion for death of a railroad eng.neer, the burden is on 
the defendant to show that deceased was negligent, and 
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that his negligence contributed to his injary resulting in 
his death.—Baker vy. Philadelphia & R. Ry. Co., U.S. C. 
C., E. D. Penn., 149 Fed. Rep. $82. 

74. DEEDS—Delivery.—Where the rights of third per; 
sons have intervened, the prvof of the nondelivery of a 
deed executed by grantor to grantee must be clear and 
convincing.—Central Trust Co. v. Stoddard, Cal., 88 Pac. 
Rep. 806. 

75. DEPOSITARIES—Vendor and Purchaser.—Purchas- 
ers of land held not entitled to recover a deposit made 
by the vendors to secure compliance with a tenement 
house Violation against the premises.—Rogers v. Wil- 
kenfeld, 102 N. Y. Supp. 637. 

76. DESCENT AND DISTRIBUTION—Recovery of Land.— 
Before heirs at law of anintestate can recover land of 
their ancestor, they must show that there was no ad- 
ministration on the estate, or, if there was an adminis- 
trator, that he assented to the action.—Wiison v. Wood, 
Ga ,568. EK. Rep. 457. 

77. DivoRCE—Service of Process.—Defendant in divorce 
may have had business interests outside of the state and 
he may have been absent from the state, but this did not 
authorize service of the criginal process on him as a 
nonresident if he had a legal residence in the state.— 
Stallings v. Stallings, Ga., 566. E. Rep. 469. 

78. EQuITY—Multifariousness of Bill.—A bill is not mul- 
tifarious because one of two demands is a legal one, un- 
less the causes of action are wholly distinct, and each 
one is sufficient as stated in the bill.—Strother’s Adm’x 
v. Strother, Va., 56 8. K. Rep. 170. 

79 EVIDENCE—Res Gestae.—After a street car acci- 
dent, the street car company’s employee could not make 
declarations consti.uting binding admissions, tending to 
establish defendant’s liability. —Weinstein v. Interurban 
St. Ry. Co., 102 N. Y Supp. 512. 

80. EVIDENCE—Sufticiency —Testimony of a cook on a 
boarding car and the foreman of a bridge gung that they 
did not see one near the track when they threw an arti- 
cle from the cur, whereby he was injur d, held such that 
the jury were not entitled to disregard it.—St. Louis 
Southwestern Ry. Co. v. Bryant, Ark., 99 S. W. R p. 693. 

81. EXCEPTIONS, BILL OF—Contents.—Itis neither nec- 
essary nor properto embody pleadings, written mo- 
tions, or orders appearing of record to have been filed, 
etc., in the bill of exceptions.—Barnard Leas Mfg. Co. v. 
Washburn, Ky., 99S. W. Rep. 664. 

82. EXECUTION — Supplementary Proceedings. — The 
remedy by execution ugainst the judgment debtor’s real 
estate must first be exhausted before a receiver appoint- 
ed in supplemental proceedings is entitled to subject 
the same to the payment of the judgment. — Damers v. 
Stern berger, 102 N. Y. Supp. 740. 


83. EXECUTION - Unrecorded Deed.—The possession of 
a party, claiming under an unrecorded deed, of one of 
several tracts of land, is not sufficient to charge a judg 
ment creditor of hi grantor with notice of his rights 
therein —Brooks v. Hibbard, Spencer, Bartlett & Co., 
Tex., 99 S. W. Rep. 718. 


84. EXECUTORS AND ADMINISTRATOR3I— Wrongful Acts 
of Co-Executor.—An executor and trustee he d entitled 
to sue in his representative capacity to set aside a fraud- 
ul- nt transaction by his coexecutor, by which the latter 
succeeded in diverting pruperty belonging to the estate 
to his own benefit.—Smith v. David Stevenson Brewing 
Co., 102 N. Y. Supp. 672. 


85. FEDERAL COURTS—Diverse OCitizenship.—The juris- 
diction of the Circuit Court of the United States for the 
Northern District of lilinoi’ in a suit brought by a Cali- 
fornia s ockholder of an Illinois gas company on refusal 
of company to sue held not fraudulently invoked.—City 
of Chicago v. Mills, U.S 8. C., 27 Sup. Ct. Rep. 286. 


86. FEDERAL CourTs — Hffect of Certificate of State 
Court.—The certificate of the chief justice of the highest 
court of the state cannot help out total failare of record 
to show that federal question was raised.—Louisville & 
N. K. Co. v. Smith, Haggins & Co., U. 8. 8. C., 27 Sup. Ct. 
Rep. 401. ' 





87. FEDERAL CourtTs—Federal Question.—References 
to the Dartmouth Uollege Case in opinions of state courts 
held not to show that the contract clause of the federal 
constitution was relied on to invalidate certain legisla- 
tion so as to sustain writ of error tothe Supreme Court 
ofthe United States.—Osborne v. Clark, U.S8.8 C., 27 
Sup. Ct. Rep. 319. ; 

88. FEDERAL COURTS—Federal Question.—Judgment of 
the highest court ofa state sustaining a statute, chal- 
lenged as repugnant to the federal constitution, is re- 
viewable in the Supreme Court of the United States.— 
Western Tarf Ass’n v. Greenberg, U. 8.8. C., 27 Sup. Ct. 
Rep. 384. 

89. FEDERAL CourTs—Jurisdictional Amount.—Plaint- 
iff’s allegations of value govern in determining the juris- 
diction of a federal court, unless fraudulently made.— 
Smithers v. Smith, U. 8. 8. C., 27 Sup. Ct. Rep. 297. 

90. FEDERAL CoURTS—Stute Statutes —The decision of 
the highest court of a state that a state statute is repug- 
nant to the constitution of that state held conclusive on 
the Supreme Court of the United States.—State of Mon- 
tana v. Rice, U. 8. 8. C., 27 Sup. Ct. Rep. 231. 

91. FINDING Lost Goops—Rights of Finder.—Money 
or property is not lost in the sense that a finder may ob- 
tain absolute titie thereto, anless it has been voluntarily 
abandoned or cast away.—Kuykendall v. Fisher, W. 
Va., 56 8. E. Rep. 48. 

92. FRAUDULENT CONVEYANCES—Presumption.—Where 
an action is founded on an alleged contract which is of 
a class which the statute of frauds requires to be in 
writing, it will,on demurrer based on the statute, be 
presumed that the contract was in writing.—Belt v. La- 
zenby, Ga., 56S. E. Rep. 81. 

93. FRAUDULENT CONVEYANCES—Transfer of Property 
by Insolvent.—An insolvent has a right to sell his prop- 
erty if he does so in good faith and without fraudulent 
intent, though the effect of the sale ist» place his prop- 
erty beyond the reach of creditors.—Pritz v. Jones, 102 
N. Y. Supp. 549. 


94. GamMING—Sales for Future Delivery.—A Sale for 
future delivery, where the seller has not the goods in 
his possession, is not invalid, unless neither party con- 
templated an actual delivery, and it was the intent of 
both that on the day fixed there should be a settlement 
of the differences based on the market value.—Watson 
v. Hazlehurst & McA! ster, Ga., 56S. E. Rep. 549. 


95. GIFTS — Delivery.—There is no delivery of the 
money, and so no completed gift, where one issues and 
delivers acheck for the purpose of agift, but it is not paid 
or accepted by the drawee.—Thogmorton v. Grigsby’s 
Adw’r, Ky., 998. W. Rep. 650. 


96. GRAND JuRY—Misconduct of Juror.—The fact that 
a bottle of beer purchased by the witness for the state 
was carried by him into the grand jury room, and that 
one of the grand jurors tasted it to determ'ne whether or 
not it was beer, does not destroy the validity of the in- 
dictment returned by the grand jury.—Guarreno v. State, 
Ala., 42 So. Rep. 833. 

97. HABEAS CoRPUS—Grounds of Remedy.—A person 
imprisoved under an indictment which does not charge 
a public offense may obtain his discharge on an applica - 
tion for a writ of habeas corpus.—Ea parte Goldman, Cal., 
83 Pac. Rep. 819. ‘ 


98 HOMICIDE—Assault With Intent to Kiil.—In an ac- 
tion agaiust a party for assault, itwas error to instruct 
that, if death had resulted from the assault, the defend- 
ant would have been guilty of manslaughter, and “then 
you will find hm guilty of assault.”—State v. Shaefer, 
Mont., $8 Pac. Rep. 792. 

99. HomIciDE—Evidence.— On trial for murder, cor- 
oner may testify as to placing foot of defendant in track 
near the scene of murder and fitting shoes of defendant, 
to the tracks, and that they corresponded.—State v. San- 
ders, 8. Car., 568. E Rep. 35. 

100 Homicipg—Kvidence as to Intoxication —On trial 
for murder, accused, on cross-examination, may be 
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asked questions tending to show he was intoxicated be- 
fore the honficide and had threatened to kill a third per- 
son.—State v. Rowell, 8. Car., 568. E. Rep. 23. 

101. HUSBAND AND WIFE—Liability for Goods Furn- 
ished Wife.— Where a husband furnishes his wife with 
all necessaries, he is not liable for goods purchased by 
her without his authority or subsequent ratification.— 
Weingreen v. Beckton, 102 N. Y. Sup). 520. 

102 HUSBAND AND WIFE—Property Rights — When title 
_to personal chattels vests in ‘the husband through his 
marriage, such chattels remain }is property until the 
title is devested in s me legal manner —Ellington v. 
Harris, Ga.,568 KE. Rep. 134. 

103. HUSBAND AND WiFE—Rights of Divorced Wifeto 
Community Property.—The rule of the Spanish law that 
a wife against whom judgment of divorce for adultery 
has been decreed forfeits all rigat to her share in the 
community property does not obtain in Porto Rico be- 
cause of Civ. Code 1589, art. 1417; Civ. Code 1902, § 1330.— 
Garrozi v. Dastas, U. 8. 8. U., 27 Sup. Ct. Rep. 224. 

104. INDICTMENT AND INFORMATI'N—Following Lan- 
guage of Statute.—Where the langauge of the stutute 
creating an offense is such that the acts therein stated 
may or may not constitute a crime, itis not sufficient to 
charge an offense inthe language of the statute. — People 
v. Conness, Ual , 88 Pac. Rep. 815. 

105. INJUNCTION—Simulation of Cigar Bands —A pre- 
liminary injunction granted restrainiog defendant from 
using upoa individual cigars of pantella shape bands 
simulating those of complainant in shape and color.— 
Clay v. Kline, U. 8. C.C.,8. D. N. Y., 149 Fed. Rep. 912. 


106. INSANE PERSONS—Mutual Accounts.—In a suit for 
an accounting, complainant held chargeable with neces- 
saries furnished him by defendant, and entitled to credit 
for amounts paid by him to defendant.—Gross v. Jones, 
Miss , 42So. Rep. 80!. 


107. INTOXICATING LIQUORS—Application for License. 
—The applicant for a liquor license must produce before 
the county commissioners a receipt of a sheriff showing 
payment of license, and execute to said board his bond 
to the state.—Bingham County v. Fidelity & Deposit Co., 
Idaho, 88 Pac. Rep. 829. 


108. INTOXICATING LIQUORS—Location of Dispensary. 
—Any taxpayer or township may sue to enjoin location 
ofa dispensary, where preliminary steps required by 
statute have not been taken.—Croxton v. Truesdel, S. 
Car., 56 S. E. Rep. 45. 

109. JODGMENT— Jurisdiction to Render.—Presumption 
that a court of superior authority whose judgment is at- 
tacked collaterally acted within its jurisdiction cannot be 
indalged when it affirmatively appears that jurisdiction 
was wanting.—Old Wayne Mut. Life Ass’n v. McDon- 
ough, U. 8. 8. C., 27 Sup. Ct. Rep. 236. 


110. JUDGMENT — Matters Concluded.—A final decree 
in admiralty on the merits dismissing a petition for limi- 
tation of liability for collision held a bar to a second 
proceeding to limit the same | ability as between peti- 
tioner and damage claimants, who were parties to and 
contested the first.—The San Rafael, U. 8. D.C.,N.D. 
Cal., 149 Fed. Rep. 893. 


111. JODGMENT—Opening Default.—Where a rule nisi 
to foreclose a mor gage, no answer being filed,a rule ab- 
solute granted, and at a later day of the term defendant 
moved to reinstate, held, that there was no abuse of dis- 
cretion in reinstating the case and permitting the de- 
fense to be filed.—Mays v. Harkness, Ga., 56 S. E. Rep. 
291. 


112. JUDGMENT—Res Judicata.—A ‘recovery of salary 
fora portion of the unexpired term of a servant’s con- 
traet after discharge held a bar to a subsequent action to 
recover salary for the balance of the contract term.— 
Carmean v. North American Transportation & Trading 
Co., Wash.,, 88 Pac. Rep. 834. 


113, JODGMENT—Setting Aside Default —In an action 
for damages for the failure to remove personalty stored 
on realty, defendant held entitled to an opportunity to 





defend, notwithstanding the rendition of a default judg- 
ment against him.—Bishop v. Hughes, 102 N. Y. Supp. 595. 

114. JUDGMENT— Vacating. —Where a judgment is void- 

eable only, it must be moved against by motion to vacate 

or on appeal, otherwise it becomes an absolute verity, 
and passes beyond the control of the courts.—Lord v. F. 
M. Dowling Co., Fla., 42 So. Rep. 5%5. 

115. JUDGMENT—Validity of State Land Certificate.—A 
judginent establishing the validity of a state land certifi- 
c.te held not to establish the claim ofthe petitioner to 
the land as the sole heir of the person to whom a certifi- 
cate was granted.— Kirby v. Ha yden, Tex., 99S. W. Rep. 
746. 

116. JUDICIAL SALEs - Validity.—A railway and its re- 
ceiver did not by building outside its mght of .way 
through the Indian Territory lose the right to assert that 
a sheriff’s sale to enforce forfeiture to Choctaw Nation 
was invalid because made on credit in violation of Choc- 
taw law of October 30, 1888.—Walker v. McLoud, U.S. 8. 
C., 27 Sup. Ct. Rep. 293. 

117. JuRy—Competency —The factthat jurors had at 
the same term of court tried similar offenses proved by 
the same witnesses, held not ground for reversalofa 
conviction.—Fletcher v. Commonwealth, Va., 56 8S. KE. 
Rep. 149. 

118. JUSTICES OF THE PEACE—Certiorari.—An assign- 
ment of error, based on improper remarks of counsel on 
atrial before «justice, cannot be considered in a peti- 
tion for certiorari, where no ruling was invoked in rela- 
tion thereto.—Ferguson v. Coudermilk, Ga , 56S. K. Rep: 
119. 

119. LANDLORD AND TENANT—Deposit to Secure Rent. 
—A deposit made witha lessor by the lessee to secure 
performance of the conditi: ns of the lease held to create 
only the relation of debtor and creditor between them 
in respectto the same, and not to entitle the lessee to 
stop paying rent on the bankruptcy of the lessor and the 
threatened foreclosure ot a prior mortgage on the prop- 
erty.—/n re Banner, U. 8. D.C.,8.D. N. Y., 149 Fed Rep. 
936. 

120. LANDLORD AND TENANT—Forfeiture of Lease.— 
Equity cannot endow atenant with rght to createa 
contest as to the validity of an irredeemable tax sale so 
as to give such tenant the right, if the tax sale be held 
imvalid to pay the taxes, and be relieved of a forfeiture 
for his breach of covenant to pay them.—Kann v. King, 
U.S.S. C., 27 Sup. Ct. Rep. 213. 

121. LevVEEsS—Sale of Land for Unpaid Levee Taxes.— 
Recital in decree for sale of lands for unpaid levee taxes 
held conclusive as against colluteral attack based on 
ground that th: re was no sufficient proof of publication 
ofa waruing notice.—Ballard v. Hunter, U. 8. S. C., 27 
Sup. Ct. Rep. 261. 

122, LIBEL AND SLANDER—Criticism of Work of Artist. 
—Criticism of the work of an artist without making mis- 
statements as to the material facts, or attacking the art- 
ist, is not libelous.—Outcault v. New York Herala Co., 
102 N. Y. Supp. 655. 

123. LICENSES—Failure to Procure.—One cannot be 
lawfully convicted in a municipal court of doing busi- 
ness in a designated city without a license, where there 
is no ordinance of such city making it an offense so to 
do.—Thompson vy. City of Atlanta, Ga., 56S. E. Rep. 114. 


124. LigNs—Equitable Lien For Improvements.— Land 
in possession of true Owners pending ejectment suit, 
when defendant executed deed of trust to secure money 
to De used in erecting Improvements thereon, cannot be 
subjected to an equitable lien forthe value of the im- 
provements.—Armstrong v. Ashley, U. S.S. C., 27 Sup. 
Ct. Rep 270. 

125 LiFE INSURANCE—Charges Against Policies.—An 
insurance company not entitled to recover dividends 
paid to policy holders held not entitled to charge them 
as a liability against policies on which they were paid.— 
Berryman v. Bankers’ Life lus. Co., 102 N. Y. Supp. 695. 


i26. Lis PENDENS—Effect of Defective Index.— Failure 
of clerk to properly index amended declarations in eject- 
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ment duly filed in his offiee, does not excuse failure of 
seurcher to examine files.—Armstrong v. Ashley, U. S. 8. 
C., 27 Sup. Ct. Rep. 270. 

127, MASTER AND SERVANT— ASsumption of Risk.— 
While it is the duty of a master to instructan inexper- 
ienced servant in the operation of a machine, yet, if the 
servant has knowledge of the danger without such in- 
structions, he assumes the risks —Crown Ootton Mills v. 
McNally, Ga., 56 8. E. Rep. 452 

128. MASTER AND SERVANT—Defective Machinery.—In 
an action for death of a sawmill employee, decedent held 
not entitled to assume that a promise to repair defective 
machinery had been performed within two or three days 
after it had been given .—Crookston Lumber Co. v. 
Boutin, U.S C.C. of App., Eighth Circuit, 149 Fed. Rep. 
680. 

129. MASTER AND SERVANT—Defective Appliances. — 
A master held not liable for injury to a servant from the 
starting of a dumb waiter, because not equipped witha 
device to prevent it, in the absence of evidence that such 
equipment was usual or general.—New Galt House Co. v. 
Chapman, Ky., 99 S. W. Rep. 632. 

130. MASTER AND SERVANT—Injary to Infant Employee. 
—An infant does not assume the risk of injury unless, in 
addition to ihe knowledge of defects in the appliances, 
he knows the nature and extent of the danger, and has 
the discret n to pr: y wemgh his liability to injury 
therefrom.—Missouri, K.& [ Ry. Co. of Texas v. Smith, 
Tex., 99 S. W. Rep. 743 

131. MASTER AND SERVANT—Ionjary to Servant.—If a 
tool was properly loaded on a hand car but fell from the 
car, the occurrence was a pure accident, and could not 
be the foundation for an action against the company by 
one riding on the hand car and injured thereby.—McEw- 
en v. Central of Georgia Ry. Co.,Ga., 56 8. E. Rep. 289. 

182. MASTER AND SERVANT—Unlawful Discharge.—A 
person who is employed at a salary for a fixed term, and 
discharged without good reason, can recover the full 
amount of such salary up to the expiration of such term. 
—Thurmond v. Skannal, La., 42 So. Rep. 577. 

133. MASTER AND SERVANT —Violation of Statutory 
Duty.—The negligent failure of an operator of a mine to 
furnish the articles required by Code 1896, § 2017, may 
give a cause of action to an employee injured while in 
the performance of his duties without the negligence of 
the operator.—Wolf v. Smith, Ala., 42 So. Rep. 824. 


134. MINES AND MINERALS—Conflicting Lode Loca- 
tions —An adjustment of subsurface rights held accom- 
plished by an agreement to compromise adverse pro- 
ceedings, followed by execution of a bond by the locator 
of one of two conflicting claims.—Montana Min. Co. v. 
St. Louis Min. & Mill. Co., U. 8. 8S. C.,27 Sup. Ct. Rep. 254. 


135. MONOPOLIES — Proprietary Medicines.—Contracts 
for the eale of proprietary medicines made by one exclu- 
sively under secret process or formulas. containing con- 
ditions fixing the prices at which, and the person to 
whom, they may be resold, are lawful and outside the 
rule of restraint of trade whether at common law or 
under the federal anti-trust statute.—Dr. Miles Medical 
Co. v. Jaynes Drug Co., U. 8. C. C., D. Mass., 149 Fed. Rep. 
838. 

136. MORrGaGES—Fraud.—In a suit in equity to tore- 
close a mortgage given to s3cure a note for purchase 
money of property, an answer setting up fraud inducing 
the sale in defense to the note and a.cross bill for rescis- 
sion of the contract on account of the same fraud are not 
incovsistent.— Richardson v. Lowe, U. 8. C. C. of App., 
Eighth Circuit, 149 Fed. Rep. 625. 


137. MUNICIPAL CORPORATIONS—Obstruction of Street. 
—The municipal anthorities of atown or city may on 
. complaint ofa citizen cause an obstruction to be re 
moved from a public street in actual use.—Robins v. Mc- 
Ghee, Ga. ,568. E. Rep. 461. 


138. MUNICIPAL CORPORATIONS — Violation of Ordi- 
nance.—A person charged with the violation of a munici- 
pal ordinance who proceeds to trial in the police courts, 
without demanding a written complaint charging the 





violation, waives his right to a written complaint.—City 
of Birmingham vy. O’Hearn, Ala., 42 So. Rep. 836. : 

139. NAVIGABLE WATERS—Streets ,—Where land dedi- 
cated fora street was eaten away by tide water and was 
sibsequently replaced by accretion, the replaced land 
became subject to the street easement —Elliot v. Atlantic 
City, U. 8. 0.C., D. N. J., 149 Fed. Rep. 849. 


140. NEW TRIAL—Brief of Evidence.—W here one moves 
for a new trial and presents a brief of evidence showing 
a Lona fide effort to comply with the law, but it is imper- 
fect, the proper practice is not to dismiss the motion, 
butto allow an opportunity to correct the errors.— 
Norred v. State, Ga., 56S. E. Rep. 464. 

141. PARTNERSHIP—Borrowing Money.—A member of 
a trading’partnership held authorized to borrow money 
on the firm’s credit, to draw and accept, make and in- 
dorse bills of exchange and notes in the name of the firm, 
—Union Nat. Bank v. Neill, U. 8.0. C. of App., Fifth Oir- 
cuit, 149 Fed. Rep. 711. 

142. PARTNERSHIP—Transactions With Individual Part- 
ner.—Members of partnership held not liable for money 
received and wrongfully withheld by one of the mem- 
bers in individual capacity.—Fox v. Clemmons, Ky., 99 8. 
W. Rep. 641. : 

143. PAWNBROKERS—Failure to Comply With Regula- 
tion.—Contracts of pledge with a pawnbroker held void, 
where he transacts business without a license anda reg- 
ister, and so, under Pen. Code, §§ 388, 339, is guilty of a 
misdemeanor.—Levison v. Boas, Cal., 88 Pac. Rep. 825. 

144. PAWNBROKERS—Police Regulation.—Accused held 
not guilty of violuting an ordivance declaring that all 
pawnbrokers shall furnish the chief of police a complete 
list each day of every article taken in pawn or bought.— 
Schane v. City of Atlanta, Ga., 568. E. Rep. 91. 

145. PayMENC—R ght to Recover.—On: who pays an 
illegal demand for charges by acarrier made upon him 
without objection or being subjected to duress of person 
or property, and with full knowledge of allof the facts, 
caonot maintain an action to recover the payment.— 
Knudson-Ferguson Fruit Co. v. Chicago, St P., M. & O. 
Ry. Cu., U. 8. C. OC. of App., Seventh Circuit, 149 Fed. Rep. 
973. 

146. PERPETUITIES—General and Special Legislation.— 
Trasts for perpetual maintenance of cemetery lots and 
monuments, authorized by Code D.C. § 669, held not for- 
bidden by section 1023 of such Code. —Iglehart v. Igle- 
hart, U. 8. 3. C.,27 Sup. Ct. Rep. 329. 

147. PLEADING—Complaint.—A complaint which lacks 
certain allegations, making it defective, cannot be aided 
by a reply containing these allegations, and hence the 
decision and judgment of the court does not cure the 
defects in the complaint.—Thornton v. Kaufman, Mont., 
88 Pac. Rep. 796. 

145. PLEADING — Damages.—Particulars of damages 
from breach by obligees in a bond securing sales on 
credit, pleaded as a set off, should show that the dam- 
ages are not obscure, but sucb as would naturally result. 
—McGuire v. Gerstley, U. S. 8.C., 27 Sup. Ct. Rep. 332. 

140. Post OFFICE—Mail Directed to Corporations of 
Sim lar Name.—A corporation held not entitled to main- 
tain a suit to require mail to be delivered to it as against 
another corporation having a similar name which was 
first to lawfully use it in its business. —Central Trust Co. 
v. Central Trust Co. of Illinois, U. 8. C. C., N. D. Ill., 149 
Fed. Rep. 789. 


150. PRINCIPAL AND AGENT —Imputed Knowledge.— 
Fraud of agent cannot alter legal effect of his knowledge 
with respect to his principal in regard to third parties 
who had no connection with the agent in the perpetra 
tion of the fraud.—Armstrong v. Ashley, U. S. 8. C., 27 
Sup. Ct. Rep. 270. 


151. PUBLIC Lanps — Withdrawal Order.—Order of 
Land Department directing local land office to suspend 
from pre-emption, settlement, and sale a body of land 
“about 20 miles in width” held not so indefinite as to be 
without legal force as to lands within 10 miles of a rail- 
road for the benefit of which the order was made.—Nor- 
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thern Lumber Co. v. O’Brien, U. 8. 8. C., 27 Sup. Ct. Rep. 
249. 

152, QUIETING TITLE—Fraudulent Conveyance.— Where, 
with a view to perpetrate a fraud on plaintiffs, the exec- 
cutors, without consideration, secretly conveyed to a 
third person land devised to the plaintiffs, the latter 
could sue to establish theirclaim to the land and have 
the frandulent conveyance canceled as a cloud on title.— 
Hodges v. Wheeler, Ga., 56 S. E. Rep. 76. 

153. RAILROADS — Ejection of Passenger.—A carrier 
held liable for the ejection of a passenger becuse his 
ticket on the face of it had expired.—St Louis Southwes- 
tern R. Co. v. Farlow, Ark., 99 S. W. Rep. 689. 

154. RAILROADS—Protection of Passengers.—In an ac- 
tion against a railroad company by a passenger because 
of a violent assault made upon him by another passen 
ger, an instruction that the passenger must be in serious 
danger beforethe duty of the conductor to protect him 
against assault arises is erroneous.—Hillman v. Georgia 
Railroad & Banking Co., Ga., 568. E. Rep. 68. 

155. REMOVAL OF CaUsES—Joinder of Resident to Pre- 
vent Removal.—The federal court to which a case has 
been removed held to have properly refused to remand, 
where the testimony shows that the real purpose of 
plaintiff in suing jointly in tort a resident employee and 
his nonresident employer was to prevent exercise of 
right of removal dy defendant.—Wecker v. National 
Enameling & Stamping Co.,U.S.8.C ,27 Sup. Ct. Rep. 
184. 

156. REMOVAL OF CausES—Which Party is Defendant 
in Condemnution Proceedings.—Express declaration in 
Code Iowa 1897, § 2009, that on appeal from commissioners 
award in condemnation proceedings the landowner shall 
be plaintiff and the corporation defendant, held not to 
fix the status of the parties under the removal act.— 
Mason City & Ft. D. R. Co. v. Boynton, U.S. 8. C., 27 
Sup. Ct. Rep. 321. 

157. SALES—Offer and Acceptance.—A lumber dealer 
held liable for failure to fill an order for lumber on the 
jory finding that the agreement to fill the order was un- 
conditional, but not, otherwise.—Epstein v. Shepard & 
Morse Lumber Co., 102 N. Y. Supp. 627. 

15s. SEAMEN—Forfeiture of Right.—A seaman injured 
in the performance of his duties by his own negligence 
does not forfeit his right tocure and maintenance at the 
vessel’s expense, where the negligence was not gross, 
and there was no willful disobedience of orders.—The 
Mars, U. 8. C. C. of App., Third Circuit, 149 Fed. Rep. 
729. 

159. STATES —Actions Against —A sovereign state could 
not be sued without its consent for the foreclosure of a 
mortgage on land, the title to which it had acquired by 
escheat.—Seitz v. Messerschmitt, 102 N. Y. Supp. 732. 

160. STREET RAILROADS—Right of Way.—As between a 
street car and a vehicle in the streets of a city between 
crossings, the street car may be said to have a prefer- 
ential, though not exclusive, right of way.—Moore v. 
New York City Ry. Co., 102 N. Y. Supp. 636. 

161. STREET RAILROADS—Term of Franchise.—An ex- 
tension of the time for termination ofa street railway 
franchise to the date set for the termination of the fran- 
chise for the main line held not affected by an ordinance 
consenting to the consolidation of street railroads, in- 
cluding both such lines, on condition that but one fare 
should be charged.—Cleveland Electric Ry. Co. v. City 

_ of Cleveland, U.S. 8. C., 27 Sup. Ct. Rep. 202. 

162. SUBROGATION—Puyment of Debt by Surety.—The 
holder of a note having acquired a valid attachment lien 
on property of the maker about a year before such 
maker was adjudged a bankrupt, a surety who paid the 
note on the holder’s demand a month after such bank- 
ruptcy proceedings held entitled to subrugate to the at- 
tachment lhen.—Moody v. Huntley, U. 8. D. C., D. Vt., 
149 Fed. Rep. 797. . 

168 TAXaTION—Methods of Valuation on Railroad 
Property.—State board of equalization should not be 
cross-examined in proceedings for eqyitable relief 
against tax on railroad property, as to the operation of 





their minds in arriving at the valuation.—Chicago, B. & 
Q. Ry. Co. v. Babcock, U. 8. S. C..27 Sup. Ct. Rep. 326. 

164. TELEGRAPHS AND TELEPHONBS—Allegations of 
Damages. — Where a telegram submitted a proposal 
to purchase oats for immediate delivery, instead 
of for future delivery, as the telegram was written origi- 
nally, in an action for damages, allegations held insufti- 
cient to show that any damage actually accrued as a 
result of the mistake.—Buass v. Postal Telegraph-Cable 
Co., Ga., 56 8. E. Rep. 465. 

165. TERRITORIES—Panama Canal Zone.—The title of 
the United States to the Panama canal zone under treaty 
Nov. 18, 1903, 33 Stat. 2234, with Republic of Panama, held 
not affected by the omission from the treaty of technical 
terms used inordinary conveyances.—Wilson y. Shaw, 
U.S. 8.C:, 27 Sup. Ct. Rep. 243. 

166. ToRTs—Joinder of Defendants. — Where eacn of 
two parties, acting independently, appropriated to his 
use a part of plaintiff’s pasture, the liability, if any, 
againstthem is several, and must be availed of, not in a 
joint, but in separate actions.— Millard v. Miller, Colo., 
88 Pac. Rep. 845. 

167. TRIAL—Instructions.—Refusal to adopt the exact 
words of requested instruction held not error, where the 
instruction given covers the rule of law proposed.—Cun 
ningham Vv. Springer, U. 8S. 8. C.,27 Sup. Ct. Rep 301. 

168. TROVER AND CONVERSION— Rightful Possession.— 
An owner is not entitled to recover for an alleged wrong- 
fal withholding of his property, where at the time of the 
alleged conversion the property was temporarily in the 
possession of a lawful custodian.—County| Armagh La- 
dies Social & Benevolent Assn. v. Lennon, 102 N.Y. 
Supp. 522. 

169. TRUSTS - Individual Transactions of Trustee.—Pur- 
chase by trustee for benefit of creditors of property on 
foreclosure held to impress trust on such property in fa- 
vor of co-creditors.—EKisert v. Bowen, 102 N. Y. Supp. 
707. 

170 UNITED STATES COMMISSIONERS—Fees in Civil 
Rights Cases.—Commissioner of federal circuit court 
held not entitled to compensation in connection with 
complainants in civil rights cases, under Rev. St. U. S , 
§ 1986 [U. 8S. Comp. St. 1901, p. 1265].—Allen v. United 
States, U. 8. 8. C., 27 Sup. Ct. Rep. 324. 

171. VENDOR AND PURCHASER—Deed to Land.—A 
grantee could not extend the calls of the description in 
his deed over other land of his vendor at the date of the 
deed in order to make good the grantee’s acreage as 
against an innocent purchaser from the vendor with no 
nytice save that of the grantee’s recorded deed.—Young 
v. Duggin, Ky. , 99S. W. Rep. 655. 

172. VENDOR AND PURCHASER — Rescission by Pur- 


chaser.—The purchasers of a group of mines held to have 
lost the right to rescind the contract for fraud by retain- 


ing possession and working the mines after they ob- © 


tained knowledge of the facts. —Richardson v. Lowe, U. 
S.C. C. of App., Eighth Circuit, 149 Fed. Rep. 625. 


173. WATERS AND WATER COURSES—Cutting Off Sup- 
ply.—A private water corporation, under a franchise 
granted by acity, held liable as a public service corpora- 
tion for its wrongful act in cutting off the supply of wa- 
ter of one of its patrons as a member of the public at 
large.—Freemaa v. Macon Gas Light & Water Co., Ga., 56 
S. E. Rep. 61. 

174. WILLS—Agreement to Devise.—An agreement to 
devise ona sufficient consideration is after the death of 
the party who agreed to,devise enforceable against his 
sole heir at law, and where the agreement embraces both 
real and personal property, and the heirs are in posses- 
sion, itis not necessary to have an administrator ap- 
pointed.—Belt v. Lazenby, Ga., 56 8. E. Rep. 81° 


175. WITNESSKES—Privileged Communications. —Gen. 
St. 1894, § 5662, subd. 4, relating to the testimony of a phy- 
sician without the consent of his patient, is for the pro- 
tection of the patient, and he or these who represent 
him after his death may waive the privilege.—Olson v. 
Court of Honor, Minn., 110 N. W. Rep. 374. 
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